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PART | - INTRODUCTION
I OVERVIEW

1. This is an application (the “Application”) by Dominion Diamond Mines ULC
(“Dominion Diamond”), Dominion Diamond Delaware Company, LLC, Dominion Diamond
Canada ULC, Washington Diamond Investments, LLC, Dominion Diamond Holdings, LLC
(“Dominion Holdings”), and Dominion Finco Inc. (together, the “Applicants”) and Dominion
Diamond Marketing Corporation (“Dominion Marketing” or the “Proposed Applicant”) for an

order:

(@) extending the Stay Period (as defined in the Second Amended and Restated Initial
Order of this Court dated June 19, 2019 (the “SARIQ”)) from September 28, 2020
until and including November 7, 2020; and

(b) adding Dominion Marketing as an “Applicant” in these Companies’ Creditors
Arrangement Act ("CCAA”) proceedings and granting it the same rights and
protections as are currently afforded to the Applicants pursuant to the SARIO.

2. The Applicants submit that the extension to the Stay Period sought on this
Application is necessary to, among other things, permit the Applicants to continue with the SISP,
permit the Applicants to work towards a closing of the transaction contemplated by the Successful
Bid under the SISP, provide the necessary breathing room for the Applicants as they continue to
work towards their restructuring objectives, and permit the Applicants to attend to the various

other CCAA matters that will arise, all for the benefit of their stakeholders.

3. The Applicants and Dominion Marketing submit that Dominion Marketing meets
the requirements for obtaining relief under the CCAA and that it is in the best interests of Dominion
Marketing and the Applicants that Dominion Marketing be added as an Applicant in these CCAA

proceedings with the same rights and protections as are afforded to the Applicants by the SARIO.
PART Il - BACKGROUND, ISSUES, AND ANALYSIS

I BACKGROUND

4. Facts relating to the limited relief sought on this Application are set out in the
Affidavit of Kristal Kaye, sworn September 18, 2020, which also contains an update on these
CCAA proceedings since the granting of the SARIO on June 19, 2020.



Il. ISSUES

5. The two issues raised by this Application are whether this Court should approve:

(@) an extension to the Stay Period; and

(b) the addition of Dominion Marketing as an Applicant to these CCAA
proceedings with the same rights and protections as are currently afforded
to the Applicants pursuant to the SARIO.

6. The Applicants and Dominion Marketing submit that such relief should be

approved as being necessary and appropriate in the circumstances.

M. THE STAY PERIOD SHOULD BE EXTENDED

7. The current Stay Period under the SARIO expires on September 28, 2020. The

Applicants are seeking an extension to the Stay Period up to and including November 7, 2020.

8. Pursuant to section 11.02 of the CCAA, this Court may grant an extension of a
stay of proceedings where: (a) the applicant satisfies the Court that an extension of the stay of
proceedings is appropriate; and (b) the Court is satisfied that the applicant has acted, and is

acting, in good faith and with due diligence.

9. When deciding whether to grant an extension of a stay of proceedings, the Court
will focus on whether the above CCAA requirements have been met. The length of the stay
extension to be granted is discretionary. The extension date should be one that allows the parties
flexibility.*

10. When determining the appropriate length of time for an extension of the stay of
proceedings, one important consideration is the significant cost of continuous applications for an

extension of the stay, which will prejudice the company’s stakeholders.?

11. The Monitor’s support for a stay extension is also a consideration for the Court.?

1 Canwest Global Communications Corp. (Re), 2009 CanLll 63368 (O.N. S.C.) [Tab 1]; Sunrise/Saskatoon
Apartments Limited Partnership (Re), 2017 BCSC 808 [Sunrise] [Tab 2].

2 Sunrise at para. 23 [Tab 2].
3 Sunrise at paras. 24-25 [Tab 2].
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12. In the present case, since the commencement of these CCAA proceedings, the
Applicants have acted, and are continuing to act, in good faith and with due diligence to continue

their restructuring efforts.

13. Since the Stay Period was last extended, the Applicants have taken significant
steps towards implementing their restructuring objectives, including by implementing the SISP

with the assistance of Evercore and the oversight of the Monitor.*

14, The Applicants’ proposed stay extension until and including November 7, 2020
coincides with the Outside Date under the SISP (as amended) and is required to permit the
Applicants to work towards a closing of the transaction contemplated by the Successful Bid under
the SISP.®

15. It is prudent and cost effective in the circumstances to extend the Stay Period to
November 7, 2020 and not an earlier date because it will avoid the Applicants having to incur the
costs and effort associated with seeking a further extension of the Stay Period before the Outside
Date under the SISP when it is clear to the Applicants at this time that such an extension will be

necessary.

16. The Applicants’ revised cash-flow forecast demonstrates that, subject to the
underlying assumptions contained therein, the Applicants will have sufficient funds to continue
their operations and fund these CCAA proceedings until November 7, 2020.°

17. The Monitor supports the requested extension to the Stay Period and is of the view
that (a) an extension to the Stay Period is required in order for the Applicants to continue to work
towards a closing of the transaction contemplated by the Stalking Horse Bid; (b) there will be no
prejudice to the Applicants’ creditors and other stakeholders as a result of the extension sought;

(c) the Applicants are acting in good faith and with due diligence; and (d) the Applicants’ overall

4 Affidavit of Kristal Kaye sworn September 18, 2020 (“September 2020 Kaye Affidavit”) at paras. 6-17.
5 September 2020 Kaye Affidavit at para. 19.

6 September 2020 Kaye Affidavit at para. 20; Sixth Report of the Monitor dated September 22, 2020
(“Monitor’s Sixth Report”) at para. 40(b).
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prospects of effecting a viable restructuring will be enhanced by the proposed extension of the
Stay Period.’

V. DOMINION MARKETING SHOULD BE ADDED AS AN APPLICANT
A. DOMINION MARKETING IS A “DEBTOR COMPANY”

18. On an application to add an applicant to an ongoing CCAA proceeding, the

statutory requirements for granting protection under the CCAA must be met.?

19. The CCAA applies in respect of a “debtor company” or “affiliated debtor company”
if the claims against the debtor company or affiliated debtor companies are more than
$5,000,000.° Companies are defined as being affiliated for the purpose of the CCAA when one
of them is the subsidiary of the other or both are subsidiaries of the same company.'°

20. Dominion Marketing, a private company incorporated under the federal laws of
Canada, is a wholly owned subsidiary of Dominion Holdings and therefore an “affiliated debtor
company” of the Applicants, who together with Dominion Marketing have total aggregate claims

against them of far more than $5 million.*

B. DOMINION MARKETING IS INSOLVENT

21. Under section 2 of the CCAA, a “debtor company” means, inter alia, a company
that is insolvent. While the CCAA does not define “insolvent”, CCAA courts commonly refer to
the definition of “insolvent person” in the Bankruptcy and Insolvency Act, which defines an

“insolvent person” as a person:
(a) who is for any reason unable to meet his or her obligations as they generally
become due;

(b) who has ceased paying his current obligations in the ordinary course of business

as they generally become due; or

7 Monitor’s Sixth Report at para. 40.

8 GuestLogix (Re), 2016 ONSC 1348 at paras. 5-9 [Tab 3].

9 Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 2 [CCAA] [Tab 4].

10 CCAA, s. 3[Tab 4].

11 PT Holdco Inc. (Re), 2016 ONSC 495 at para. 24 [Tab 5]; September 2020 Kaye Affidavit at para. 21.
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(© the aggregate of whose property is not, at a fair valuation, sufficient, or if disposed
of at a fairly conducted sale under legal process, would not be sufficient to enable

all of his obligations, due and accruing due.*?

22. In Stelco Inc., Re, Justice Farley found that for the purpose of the CCAA,
determining whether an applicant is unable to meet its obligations as they become due requires
a “purposive assessment of a debtor’s ability to meet his future obligations”.** In considering this,
the Court must determine whether there is a reasonable expectation at the time of filing that there
is a looming liquidity crisis that will result in the applicant running out of money to pay its debts as

they generally become due in the future without the benefit of the stay of proceedings.*

23. Whether an entity is insolvent for the purpose of the CCAA requires considering
the test for insolvency on a “common sense basis”, where absolute certainty of an applicant’s

insolvency is not required to meet the legislative requirements.*®

24, The jurisprudence also requires the Court to take into account the relationship
between any particular company and the larger group of which it is a member, as well as the need
to place that company within the protection of the CCAA so that the initial CCAA order will work
effectively.!®

25. Dominion Marketing, which has historically operated with the Applicants and their

affiliates on an integrated basis, is insolvent.

26. With no material active operations and assets, Dominion Marketing is unable to
meet its obligations under the Lease, consisting primarily of the obligation to pay monthly rent in
the amount of approximately CAD $113,000 over the remaining term of the Lease (expiring
January 31, 2024), as they become due.’

12 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 2 [Tab 6].

13 Stelco Inc., Re (2004), 48 C.B.R. (4th) 299 [Stelco] at para. 29 [Tab 7].

14 Stelco at para. 40 [Tab 7].

15 Stelco at paras. 26, 69 [Tab 7].

16 First Leaside Wealth Management Inc. (Re), 2012 ONSC 1299 [First Leaside] at paras. 29-31 [Tab 8].
17 September 2020 Kaye Affidavit at paras. 26, 29.
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27. Dominion Diamond has indemnified Dominion Marketing’s Landlord for Dominion
Marketing’s obligations under the Lease, meaning that any claim by the Landlord against

Dominion Marketing with respect to the Lease can also be brought against Dominion Diamond.*8

28. Additionally, pursuant to the Stalking Horse APA, the issued and outstanding
equity interests held by Dominion Holdings in Dominion Marketing are an “Acquired Asset”
together with all of the issued and outstanding equity interests held by the Dominion Vendors in

Dominion India and Dominion Belgium.*®

29. The parties are continuing to consider whether it will be necessary for Dominion
Marketing to become a party to, or guarantor of, the Interim Financing Facility and whether
amendments will need to be made to the Stalking Horse APA on account of Dominion Marketing’s

current financial situation and inclusion as a CCAA Applicant.?

30. Dominion Marketing meets the requirements for obtaining relief under the CCAA
and, for the reasons set out above, it is in the best interests of Dominion Marketing and the
Applicants that Dominion Marketing be added as an Applicant in these CCAA proceedings with

the same rights and protections as are afforded to the Applicants by the SARIO.#

31. The Applicants have sufficient funds to fund Dominion Marketing’'s status as an
applicant in these CCAA proceedings.?

32. The Monitor is supportive of Dominion Marketing being added as an Applicant in
these CCAA proceedings with the same rights and protections as are afforded to the Applicants
by the SARIO.?

PART Il - CONCLUSION

33. The Applicants and the Proposed Applicant respectfully submit that the relief

18 September 2020 Kaye Affidavit at para. 24.

19 September 2020 Kaye Affidavit at para. 22.

20 September 2020 Kaye Affidavit at para. 22.

21 September 2020 Kaye Affidavit at para. 27.

22 September 2020 Kaye Affidavit at para. 29; Monitor’s Sixth Report, Appendix “A”.
23 Monitor’s Sixth Report at para. 39.
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requested in the Notice of Application is reasonable and necessary and ask that it be granted by
this Court.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23" day of September 2020.

Peter L. Rubin/Peter Bychawski/Claire
Hildebrand/Morgan Crilly
Counsel to the Applicants
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COURT FILE NO.: CV-09-8241-O0CL
DATE: 20091112

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, ASAMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS CORP. AND THE
OTHER APPLICANTSLISTED ON SCHEDULE “A”

BEFORE: PEPALL J.

COUNSEL: Lyndon Barnes and Jeremy Dacks for the Applicants
Alan Merskey for the Special Committee of the Board of Directors of Canwest
David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett for the Ad Hoc Committee of Noteholders
Peter J. Osborne for Proposed Management Directors of National Post
Andrew Kent and Hilary Clarke for Bank of Nova Scotia, Agent for Senior
Secured Lendersto LP Entities
Seve Weisz for CIT Business Credit Canada Inc.
Amanda Darroch for Communication Workers of America
Alena Thouin for Superintendent of Financial Services

REASONS FOR DECISION

Relief Reguested

[1] The CMI Entities move for an order approving the Transition and Reorganization
Agreement by and among Canwest Global Communications Corporation (“Canwest Global”),
Canwest Limited Partnership/Canwest Societe en Commandite (the “Limited Partnership”),
Canwest Media Inc. (“*CMI”), Canwest Publishing Inc./Publications Canwest Inc (“CPI”),
Canwest Television Limited Partnership (“CTLP’) and The National Post Company/ La
Publication National Post (the “National Post Company”) dated as of October 26, 2009, and
which includes the New Shared Services Agreement and the Nationa Post Transition
Agreement.

2009 CanLll 63368 (ON SC)
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[2] In addition they ask for a vesting order with respect to certain assets of the National Post

Company and a stay extension order.
[3] At the conclusion of oral argument, | granted the order requested with reasonsto follow.

Backround Facts

(a) Parties

[4] The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company,
and certain subsidiaries were granted Companies’ Creditors Arrangement Act (* CCAA")
protection on Oct 6, 2009. Certain others including the Limited Partnership and CPI did not seek
such protection. The term Canwest will be used to refer to the entire enterprise.

[5] The National Post Company is ageneral partnership with units held by CMI and National
Post Holdings Ltd. (awholly owned subsidiary of CMI). The National Post Company carries on
business publishing the National Post newspaper and operating related on line publications.

(b) History

[6] To provide some context, it is helpful to briefly review the history of Canwest. In general
terms, the Canwest enterprise has two business lines. newspaper and digital media on the one
hand and television on the other. Prior to 2005, all of the businesses that were wholly owned by
Canwest Globa were operated directly or indirectly by CMI using its former name, Canwest
Mediaworks Inc. As one unified business, support services were shared. This included such
things as executive services, information technology, human resources and accounting and

finance.

[7] In October, 2005, as part of a planned income trust spin-off, the Limited Partnership was
formed to acquire Canwest Global’s newspaper publishing and digital media entities as well as
certain of the shared services operations. The National Post Company was excluded from this
acquisition due to its lack of profitability and unsuitability for inclusion in an income trust. The

Limited Partnership entered into a credit agreement with a syndicate of lenders and the Bank of

2009 CanLll 63368 (ON SC)
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Nova Scotia as administrative agent. The facility was guaranteed by the Limited Partner’s
genera partner, Canwest (Canada) Inc. (“CCI”), and its subsidiaries, CPl and Canwest Books
Inc. (CBI”) (collectively with the Limited Partnership, the “LP Entities’). The Limited

Partnership and its subsidiaries then operated for a couple of years as an income trust.

[8] In spite of the income trust spin off, there was still a need for the different entities to
continue to share services. CMI and the Limited Partnership entered into various agreements to
govern the provision and cost allocation of certain services between them. The following

features characterized these arrangements:

- the service provider, be it CMI or the Limited Partnership, would be entitled to
reimbursement for all costs and expenses incurred in the provision of services,

- shared expenses would be allocated on a commercially reasonable basis consistent

with past practice; and

- neither the reimbursement of costs and expenses nor the payment of fees was
intended to result in any material financial gain or loss to the service provider.

[9] The multitude of operations that were provided by the LP Entities for the benefit of the
National Post Company rendered the latter dependent on both the shared services arrangements
and on the operational synergies that developed between the National Post Company and the
newspaper and digital operations of the LP Entities.

[10] In 2007, following the Federal Government’ s announcement on the future of income fund
distributions, the Limited Partnership effected a going-private transaction of the income trust.
Since July, 2007, the Limited Partnership has been a 100% wholly owned indirect subsidiary of
Canwest Global. Although repatriated with the rest of the Canwest enterprise in 2007, the LP
Entities have separate credit facilities from CMI and continue to participate in the shared services
arrangements. In spite of this mutually beneficial interdependence between the LP Entities and

the CMI Entities, given the history, there are misalignments of personnel and services.

2009 CanLll 63368 (ON SC)



(c) Restructuring

[11] Both the CMI Entities and the LP Entities are pursuing independent but coordinated
restructuring and reorganization plans. The former have proceeded with their CCAA filing and
prepackaged recapitalization transaction and the latter have entered into a forbearance agreement
with certain of their senior lenders. Both the recapitalization transaction and the forbearance
agreement contemplate a disentanglement and/or a realignment of the shared services
arrangements.  In addition, the term sheet relating to the CMI recapitalization transaction
requires a transfer of the assets and business of the National Post Company to the Limited
Partnership.

[12] The CMI Entities and the LP Entities have now entered into the Transition and
Reorganization Agreement which addresses a restructuring of these inter-entity arrangements.
By agreement, it is subject to court approval. The terms were negotiated amongst the CMI
Entities, the LP Entities, their financial and legal advisors, their respective chief restructuring
advisors, the Ad Hoc Committee of Noteholders, certain of the Limited Partnership’s senior

lenders and their respective financial and legal advisors.

[13] Schedule A to that agreement is the New Shared Services Agreement. It anticipates a
cessation or renegotiation of the provision of certain services and the elimination of certain
redundancies. It also addresses a realignment of certain employees who are misaligned and,
subject to approva of the relevant regulator, a transfer of certain misaligned pension plan
participants to pension plans that are sponsored by the appropriate party. The LP Entities, the
CMI Chief Restructuring Advisor and the Monitor have consented to the entering into of the
New Shared Services Agreement.

[14] Schedule B to the Transition and Reorganization Agreement is the National Post

Transition Agreement.

2009 CanLll 63368 (ON SC)
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[15] The National Post Company has not generated a profit since its inception in 1998 and
continues to suffer operating losses. It is projected to suffer a net loss of $9.3 million in fiscal
year ending August 31, 2009 and a net loss of $0.9 million in September, 2009. For the past
seven years these losses have been funded by CMI and as a result, the National Post Company
owes CMI approximately $139.1 million. The members of the Ad Hoc Committee of
Noteholders had agreed to the continued funding by CMI of the National Post Company’s short-
term liquidity needs but advised that they were no longer prepared to do so after October 30,
2009. Absent funding, the National Post, a nationa newspaper, would shut down and
employment would be lost for its 277 non-unionized employees. Three of its employees provide
services to the LP Entities and ten of the LP Entities employees provide services to the National
Post Company. The National Post Company maintains a defined benefit pension plan registered
under the Ontario Pension Benefits Act. It has a solvency deficiency as of December 31, 2006 of

$1.5 million and awind up deficiency of $1.6 million.

[16] The National Post Company is also a guarantor of certain of CMI’s and Canwest Global’s

secured and unsecured indebtedness as follows:

Irish Holdco Secured Note- $187.3 million

CIT Secured Facility- $10.7 million

CMI Senior Unsecured Subordinated Notes- US$393.2 million

Irish Holdco Unsecured Note- $430.6 million
[17] Under the National Post Transition Agreement, the assets and business of the National
Post Company will be transferred as a going concern to a new wholly-owned subsidiary of CPI
(the “ Transferee”). Assets excluded from the transfer include the benefit of all insurance policies,

corporate charters, minute books and related materials, and amounts owing to the National Post

Company by any of the CMI Entities.

[18] The Transferee will assume the following liabilities: accounts payable to the extent they
have not been due for more than 90 days; accrued expenses to the extent they have not been due
for more than 90 days; deferred revenue; and any amounts due to employees. The Transferee

2009 CanLll 63368 (ON SC)
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will assume all liabilities and/or obligations (including any unfunded liability) under the National
Post pension plan and benefit plans and the obligations of the National Post Company under
contracts, licences and permits relating to the business of the National Post Company. Liabilities
that are not expressy assumed are excluded from the transfer including the debt of
approximately $139.1 million owed to CMI, all liabilities of the National Post Company in
respect of borrowed money including any related party or third party debt (but not including
approximately $1,148,365 owed to the LP Entities) and contingent liabilities relating to existing

litigation claims.

[19] CPI will cause the Transferee to offer employment to all of the National Post Company’s
employees on terms and conditions substantially similar to those pursuant to which the

employees are currently employed.

[20] The Transfereeis to pay a portion of the price or cost in cash: (i) $2 million and 50% of
the National Post Company’s negative cash flow during the month of October, 2009 (to a
maximum of $1 million), less (ii) a reduction egqual to the amount, if any, by which the assumed
liabilities estimate as defined in the National Post Transition Agreement exceeds $6.3 million.

[21] The CMI Entities were of the view that an agreement relating to the transfer of the
National Post could only occur if it was associated with an agreement relating to shared services.
In addition, the CMI Entities state that the transfer of the assets and business of the National Post
Company to the Transferee is necessary for the survival of the National Post as a going concern.
Furthermore, there are synergies between the National Post Company and the LP Entities and
there is also the operational benefit of reintegrating the National Post newspaper with the other
newspapers. It cannot operate independently of the services it recelves from the Limited
Partnership. Similarly, the LP Entities estimate that closure of the National Post would increase
the LP Entities' cost burden by approximately $14 million in the fiscal year ending August 31,
2010.

[22] In its Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the
business of the National Post Company to the LP Entities. RBC Dominion Securities Inc. who

was engaged in December, 2008 to assist in considering and evaluating recapitalization

2009 CanLll 63368 (ON SC)
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aternatives, received no expressions of interest from parties seeking to acquire the National Post
Company. Similarly, the Monitor has not been contacted by anyone interested in acquiring the
business even though the need to transfer the business of the National Post Company has been in
the public domain since October 6, 2009, the date of the Initial Order. The Ad Hoc Committee
of Noteholders will only support the short term liquidity needs until October 30, 2009 and the
National Post Company is precluded from borrowing without the Ad Hoc Committee’s consent
which the latter will not provide. The LP Entities will not advance funds until the transaction
closes. Accordingly, failure to transition would likely result in the forced cessation of operations
and the commencement of liquidation proceedings. The estimated net recovery from a
liquidation range from a negative amount to an amount not materially higher than the transfer
price before costs of liquidation. The senior secured creditors of the National Post Company,
namely the CIT Facility lenders and Irish Holdco, support the transaction as do the members of
the Ad Hoc Committee of Noteholders.

[23] The Monitor has concluded that the transaction has the following advantages over a
liquidation:

- it facilitates the reorganizaton and orderly transition and subsequent termination of the
shared services arrangements between the CM1 Entities and the LP Entities;

- it preserves approximately 277 jobs in an aready highly distressed newspaper
publishing industry;

- it will help maintain and promote competition in the national daily newspaper market

for the benefit of Canadian consumers; and

- the Transferee will assume substantially all of the Nationa Post Company’s trade
payables (including those owed to various suppliers) and various employment costs
associated with the transferred empl oyees.

| ssues

[24] Theissuesto consider are whether:

2009 CanLll 63368 (ON SC)
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(@) thetransfer of the assets and business of the National Post is subject to the
requirements of section 36 of the CCAA,;

(b) the Transition and Reorganization Agreement should be approved by the

Court; and

(c) thestay should be extended to January 22, 2010.
Discussion

(a) Section 36 of the CCAA

[25] Section 36 of the CCAA was added as a result of the amendments which came into
force on September 18, 2009. Counsel for the CMI Entities and the Monitor outlined their
positions on the impact of the recent amendments to the CCAA on the motion before me. Asno

one challenged the order requested, no opposing arguments were made.
[26] Court approval is required under section 36 if:

(@) adebtor company under CCAA protection

(b) proposesto sell or dispose of assets outside the ordinary course of business.

[27] Court approval under this section of the Act" is only required if those threshold
requirements are met. If they are met, the court is provided with alist of non-exclusive factors to
consider in determining whether to approve the sale or disposition. Additionally, certain
mandatory criteria must be met for court approval of a sale or disposition of assets to a related
party. Notice is to be given to secured creditors likely to be affected by the proposed sale or
disposition. The court may only grant authorization if satisfied that the company can and will

make certain pension and employee related payments.

[28] Specifically, section 36 states:

! Court approval may nonetheless be required by virtue of the terms of the Initial or other court order or at the
request of a stakeholder.

2009 CanLll 63368 (ON SC)
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(1) Restriction on disposition of business assets - A debtor company in respect of
which an order has been made under this Act may not sell or otherwise dispose
of assets outside the ordinary course of business unless authorized to do so by a
court. Despite any requirement for shareholder approval, including one under
federal or provincia law, the court may authorize the sale or disposition even if
shareholder approval was not obtained.

(2) Noticeto creditors - A company that applies to the court for an authorization is
to give notice of the application to the secured creditors who are likely to be
affected by the proposed sale or disposition.

(3) Factorsto be considered - In deciding whether to grant the authorization, the
court isto consider, among other things,

(a) whether the process leading to the proposed sale or disposition was
reasonable in the circumstances;

(b) whether the monitor approved the process leading to the proposed sale or
disposition;

(c) whether the monitor filed with the court areport stating that in their opinion
the sale or disposition would be more beneficial to the creditors than asale or
disposition under a bankruptcy;

(d) the extent to which the creditors were consulted,;

(e) the effects of the proposed sale or disposition on the creditors and other
interested parties; and

(f) whether the consideration to be received for the assets is reasonable and fair,
taking into account their market value.

(4) Additional factors — related persons - If the proposed sale or dispositionisto a
person who is related to the company, the court may, after considering the
factorsreferred to in subsection (3), grant the authorization only if it is satisfied
that

(a) good faith efforts were made to sell or otherwise dispose of the assets to
persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration that would
be received under any other offer made in accordance with the process leading
to the proposed sale or disposition.

(5) Related persons - For the purpose of subsection (4), a person who isrelated to
the company includes

(a) adirector or officer of the company;
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(b) a person who has or has had, directly or indirectly, control in fact of the
company; and
(c) aperson who isrelated to a person described in paragraph (a) or (b).

(6) Assets may be disposed of free and clear - The court may authorize asae or
disposition free and clear of any security, charge or other restriction and, if it
does, it shall also order that other assets of the company or the proceeds of the
sale or disposition be subject to a security, charge or other restriction in favour
of the creditor whose security, charge or other restriction isto be affected by the
order.

(7) Restriction — employers - The court may grant the authorization only if the
court is satisfied that the company can and will make the payments that would
have been required under paragraphs 6(4)(a) and (5)(a) if the court had
sanctioned the compromise or arrangement.

[29] While counsdl for the CMI Entities states that the provisions of section 36 have been
satisfied, he submits that section 36 is inapplicable to the circumstances of the transfer of the
assets and business of the National Post Company because the threshold requirements are not

met. As such, the approval requirements are not triggered. The Monitor supports this position.

[30] In support, counsel for the CMI Entities and for the Monitor firstly submit that section
36(1) makes it clear that the section only applies to a debtor company. The terms “debtor
company” and “company” are defined in section 2(1) of the CCAA and do not expressly include
a partnership. The National Post Company is a general partnership and therefore does not fall
within the definition of debtor company. While | acknowledge these facts, | do not accept this
argument in the circumstances of this case. Relying on case law and exercising my inherent
jurisdiction, | extended the scope of the Initial Order to encompass the National Post Company
and the other partnerships such that they were granted a stay and other relief. In my view, it
would be inconsistent and artificial to now exclude the business and assets of those partnerships

from the ambit of the protections contained in the statute.

[31]] The CMI Entities and the Monitor's second argument is that the Transition and
Reorganization Agreement represents an internal corporate reorganization that is not subject to
the requirements of section 36. Section 36 provides for court approval where a debtor under

2 The reference to paragraph 6(4)a should presumably be 6(6)a.
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CCAA protection proposes to sell or otherwise dispose of assets “outside the ordinary course of
business’. Thisimplies, so the argument goes, that a transaction that is in the ordinary course of
business is not captured by section 36. The Transition and Reorganization Agreement is an
internal corporate reorganization which is in the ordinary course of business and therefore
section 36 is not triggered state counsel for the CMI Entities and for the Monitor. Counsel for
the Monitor goes on to submit that the subject transaction is but one aspect of a larger
transaction. Given the commitments and agreements entered into with the Ad Hoc Committee of
Noteholders and the Bank of Nova Scotia as agent for the senior secured lenders to the LP
Entities, the transfer cannot be treated as an independent sale divorced from its rightful context.
In these circumstances, it is submitted that section 36 is not engaged.

[32] The CCAA is remedia legidation designed to enable insolvent companies to
restructure. As mentioned by me before in this case, the amendments do not detract from this
objective. In discussing section 36, the Industry Canada Briefing Book® on the amendments
states that “The reform is intended to provide the debtor company with greater flexibility in

dealing with its property while limiting the possibility of abuse.”*

[33] The term “ordinary course of business’ is not defined in the CCAA or in the
Bankruptcy and Insolvency Act”. As noted by Cullity J. in Millgate Financial Corp. v. BCED
Holdings Ltd.?, authorities that have considered the use of the term in various statutes have not
provided an exhaustive definition. As one author observed in a different context, namely the Bulk
Sales Act’, courts have typically taken a common sense approach to the term “ordinary course of
business’ and have considered the normal business dealings of each particular seller®. In Pacific
Mobile Corp.?, the Supreme Court of Canada stated:

3 Industry Canada “Bill C-55: Clause by Clause Analysis—Bill Clause No. 131—CCAA Section 36”.

* |bid.

® R.S.C. 1985, ¢.C-36 as amended.

®(2003), 47 C.B.R. (4™ 278 at para.52.

"R.S.0. 1990, c. B. 14, as amended.

8 D.J. Miller “Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)”, Ontario Bar Association, October,
2007.

°[1985] 1 S.C.R. 290.
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It is not wise to attempt to give a comprehensive definition of the term “ordinary
course of business’ for all transactions. Rather, it is best to consider the
circumstances of each case and to take into account the type of business carried on by
the debtor and creditor.

We approve of the following passage from Monet J.A.’s reasons discussing the
phrase “ordinary course of business’...

‘It is apparent from these authorities, it seems to me, that the concept we are
concerned with is an abstract one and that it is the function of the courts to consider
the circumstances of each case in order to determine how to characterize a given
transaction. Thisin effect reflects the constant interplay between law and fact.’

[34] In arguing that section 36 does not apply to an internal corporate reorganization, the
CMI Entities rely on the commentary of Industry Canada as being a useful indicator of
legidative intent and descriptive of the abuse the section was designed to prevent. That
commentary suggests that section 36(4),which deals with dispositions of assets to arelated party,
was intended to:

...prevent the possible abuse by “phoenix corporations’. Prevalent in small business,
particularly in the restaurant industry, phoenix corporations are the result of owners who
engage in seria bankruptcies. A person incorporates a business and proceeds to cause it
to become bankrupt. The person then purchases the assets of the business at a discount
out of the estate and incorporates a “new” business using the assets of the previous

business. The owner continues their original business basicaly unaffected while
creditors are | eft unpaid.’

[35] In my view, not every internal corporate reorganization escapes the purview of
section 36. Indeed, a phoenix corporation to one may be an internal corporate reorganization to
another. As suggested by the decision in Pacific Mobile Corp™., a court should in each case
examine the circumstances of the subject transaction within the context of the business carried on
by the debtor.

[36] In this case, the business of the National Post Company and the CP Entities are highly
integrated and interdependent. The Canwest business structure predated the insolvency of the
CMI Entities and reflects in part an anomaly that arose as a result of an income trust structure

driven by tax considerations. The Transition and Reorganization Agreement is an interna

19 supra, note 3.
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reorganization transaction that is designed to realign shared services and assets within the
Canwest corporate family so as to rationalize the business structure and to better reflect the
appropriate business model.  Furthermore, the realignment of the shared services and transfer of
the assets and business of the National Post Company to the publishing side of the business are
steps in the larger reorganization of the relationship between the CMI Entities and the LP
Entities. There is no ability to proceed with either the Shared Services Agreement or the
National Post Transition Agreement alone. The Transition and Reorganization Agreement
provides a framework for the CMI Entities and the LP Entities to properly restructure their inter-
entity arrangements for the benefit of their respective stakeholders. It would be commercially
unreasonable to require the CMI Entities to engage in the sort of third party sales process
contemplated by section 36(4) and offer the National Post for sale to third parties before
permitting them to realign the shared services arrangements. In these circumstances, | am

prepared to accept that section 36 isinapplicable.

(b) Transition and Reorganization Agreement

[37] As mentioned, the Transition and Reorganization Agreement is by its terms subject to
court approval. The court has a broad jurisdiction to approve agreements that facilitate a
restructuring: Re Stelco Inc.® Even though | have accepted that in this case section 36 is
inapplicable, court approval should be sought in circumstances where the sale or disposition isto
arelated person and there is an apprehension that the sale may not be in the ordinary course of
business. At that time, the court will confirm or reject the ordinary course of business
characterization. If confirmed, at minimum, the court will determine whether the proposed
transaction facilitates the restructuring and is fair. If reected, the court will determine whether
the proposed transaction meets the requirements of section 36. Even if the court confirms that
the proposed transaction is in the ordinary course of business and therefore outside the ambit of

section 36, the provisions of the section may be considered in assessing fairness.

" Supra, note 9.
12 (2005), 15 C.B.R. (5" 288 (Ont. C.A.).
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[38] | am satisfied that the proposed transaction does facilitate the restructuring and is
fair and that the Transition and Reorganization Agreement should be approved. In this regard,
amongst other things, | have considered the provisions of section 36. | note the following. The
CMI recapitalization transaction which prompted the Transition and Reorganization Agreement
is designed to facilitate the restructuring of CMI into a viable and competitive industry
participant and to allow a substantial number of the businesses operated by the CMI Entities to
continue as going concerns. This preserves value for stakeholders and maintains employment for
as many employees of the CMI Entities as possible. The Transition and Reorganization
Agreement was entered into after extensive negotiation and consultation between the CMI
Entities, the LP Entities, their respective financial and legal advisers and restructuring advisers,
the Ad Hoc Committee and the LP senior secured lenders and their respective financial and legal
advisers. As such, while not every stakeholder was included, significant interests have been
represented and in many instances, given the nature of their interest, have served as proxies for
unrepresented stakeholders. As noted in the materials filed by the CMI Entities, the National
Post Transition Agreement provides for the transfer of assets and certain liabilities to the
publishing side of the Canwest business and the assumption of substantially all of the operating
liabilities by the Transferee. Although there is no guarantee that the Transferee will ultimately
be able to meet its liabilities as they come due, the liabilities are not stranded in an entity that
will have materially fewer assets to satisfy them.

[39] There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior
secured lender, Irish Holdco., supports the Transition and Reorganization Agreement as does the
Ad Hoc Committee and the senior secured lenders of the LP Entities. The Monitor supports the
Transition and Reorganization Agreement and has concluded that it is in the best interests of a
broad range of stakeholders of the CMI Entities, the National Post Company, including its
employees, suppliers and customers, and the LP Entities. Notice of this motion has been given
to secured creditors likely to be affected by the order.

[40] In the absence of the Transition and Reorganization Agreement, it is likely that the
National Post Company would be required to shut down resulting in the consequent loss of
employment for most or all the National Post Company’s employees. Under the National Post
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Transition Agreement, al of the National Post Company employees will be offered employment
and as noted in the affidavit of the moving parties, the National Post Company’ s obligations and

liabilities under the pension plan will be assumed, subject to necessary approvals.

[41] No third party has expressed any interest in acquiring the National Post Company.
Indeed, a no time did RBC Dominion Securities Inc. who was assisting in evaluating
recapitalization aternatives ever receive any expression of interest from parties seeking to
acquire it. Similarly, while the need to transfer the National Post has been in the public domain
since at least October 6, 2009, the Monitor has not been contacted by any interested party with
respect to acquiring the business of the National Post Company. The Monitor has approved the
process leading to the sale and also has conducted a liquidation analysis that caused it to
conclude that the proposed disposition is the most beneficia outcome. There has been full
consultation with creditors and as noted by the Monitor, the Ad Hoc Committee serves as a good
proxy for the unsecured creditor group as a whole. | am satisfied that the consideration is
reasonable and fair given the evidence on estimated liquidation value and the fact that there is no
other going concern option available.

[42] The remaining section 36 factor to consider is section 36(7) which provides that the
court should be satisfied that the company can and will make certain pension and employee
related payments that would have been required if the court had sanctioned the compromise or
arrangement. In oral submissions, counsel for the CMI Entities confirmed that they had met the
requirements of section 36. It is agreed that the pension and employee liabilities will be assumed
by the Transferee. Although present, the representative of the Superintendent of Financial
Services was unopposed to the order requested. If and when a compromise and arrangement is
proposed, the Monitor is asked to make the necessary inquiries and report to the court on the
status of those payments.

Stay Extension

[43] The CMI Entities are continuing to work with their various stakeholders on the
preparation and filing of a proposed plan of arrangement and additional time is required. An
extension of the stay of proceedings is necessary to provide stability during that time. The cash
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flow forecast suggests that the CMI Entities have sufficient available cash resources during the
requested extension period. The Monitor supports the extension and nobody was opposed. |
accept the statements of the CMI Entities and the Monitor that the CMI Entities have acted, and
are continuing to act, in good faith and with due diligence. In my view it is appropriate to extend
the stay to January 22, 2010 as requested.

Pepall J.
Released: November 12, 2009
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[1] THE COURT: This is a Companies’ Creditors Arrangement Act proceeding.
The petitioners are in the business of acquiring and developing various rental
buildings in Regina and Saskatoon, Saskatchewan. The matter began with the

granting of an initial order on December 19, 2016.

[2] At the outset, this restructuring proceeding had all the hallmarks of being a
very contested matter. This arose largely from the concerns of the extensive secured
creditor group, who hold different levels of security on the various projects or

buildings.

[3] Fortunately, much of the stakeholders’ differences were subsequently put
aside as a result of extensive negotiations. Those negotiations led to the granting of
the amended and restated initial order (the “ARIO”) on February 3, 2017.

[4] The ARIO provides a general framework for dealing with the various
properties. In broad terms, the ARIO provided for various properties to be
immediately put up for sale. In addition, the ARIO allowed for the petitioners to
continue with their construction activities towards completing certain buildings and
finalizing the leasing of the various units in those buildings. The general idea is that,
once the construction was finished, those buildings would similarly be put up for

sale.

[5] Another circumstance which the petitioners had in mind leading up to the
granting of the ARIO was that, with the exception of the phase 1 properties, which
were to be put up for sale, there remained the possibility of a restructuring with

respect to some or all of the other buildings.

[6] A fundamental aspect of the stakeholder’s intentions regarding the ARIO was
to recognize and respect the various interests that applied to each individual
property, which have different encumbrances (what the Monitor describes as the
“capital stack”). Generally speaking, each property or building has different and
different levels of lenders, beginning with the first secured creditor and continuing

down to the limited partners or equity interests that apply to each of the properties.
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Accordingly, from the outset of these proceedings, the stakeholders have agreed to
a concept of “ring fencing”, which preserves the cash flows and costs associated
with each of the individual properties and allows an orderly assessment of the

viability of the properties on that basis.

[7] Since the ARIO was granted, there have been substantial continuing efforts
by all of the stakeholders toward finalizing the “go forward” path, all with the
involvement of the Monitor. Those efforts are principally outlined in the Monitor’s
Fourth Report dated April 13, 2017, and in particular at paragraph 8 and following.
The Monitor reports that five properties were put up for sale and agreements are
anticipated in early May. The sixth property, being CILO, has now been added to
that sales process, and definitive agreements on that property are expected on May
23, 2017.

[8] In addition, substantial work has been completed on the construction front,
with various budgets being prepared. Arbutus has been retained to take that
process forward. The necessary financing for that construction has been secured
with KingSett Mortgage Corporation through a syndicated process. Therefore, the
funding is in place with respect to the construction which is anticipated to take

between six to eight months, or to the end of 2017.

[9] The Monitor outlines that there have been extensive discussions between the
various stakeholders. Stakeholders participating in the discussions concerning the
need for construction financing have included the limited partners. Even so, it
appears that they have declined to provide that financing, leading to KingSett

agreeing to do so.

[10] | have also been assisted on this application by the Monitor's Supplemental
Report dated April 19, 2017, on one particular issue, which | will address in these

reasons.

[11] The two applications before me today are as follows: firstly, the petitioners
apply to extend the stay to August 31, 2017; secondly, KingSett applies for an order
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approving various loans. These loans include an initial loan of $50,000 in respect of
the CILO project. That loan was superseded by a second loan of $502,000, which
paid out the $50,000 loan. Finally, KingSett applies for approval of a $17.5 million
loan with respect to the construction on the various Sunrise projects. To some
extent, KingSett's application is brought nunc pro tunc because, working within the
general framework under the ARIO, the petitioners have already received initial

draws under that financing.

[12] There is no opposition to the application by KingSett to approve the loans. In
fact, the Monitor supports the order being granted, as do the petitioners. | have no
hesitation in concluding that the order should be granted. | find that the evidence

establishes that the relevant test under the CCAA is met in the circumstances.

[13] Accordingly, the order as sought by KingSett in its notice of application dated
April 18, 2017, is granted, with the minor amendment addressed by KingSett's

counsel during submissions.

[14] The petitioners’ application to extend the stay of proceeding to August 31 has
invited some opposition. Counsel for the petitioners has made submissions as to
their reasoning for the August 31 date. In broad terms, those reasons relate to both
the sales process and the construction process which are underway. It is
anticipated that the sales process will bring forward applications either in June or
possibly early July. In addition, the construction schedule anticipates a process of six
to eight months from today, which leads us into the December 2017 time frame.
Counsel also point out that there is a cost of coming back to court for further
extension. Given the number of faces that | see in this courtroom, it cannot be

doubted that that is a significant cost arising from every court appearance.

[15] The proposed extension date of August 31 is not opposed by many of the
secured creditors. These secured creditors take no position on that issue, although
they all indicated that they reserved their rights in the sense that they will see how
the process plays out. If matters do not proceed to their liking, they all indicate that

they may apply to the Court to propose another course of action.
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[16] The proposed extension date is opposed by two secured creditors:
Community Trust, a senior secured creditor on the Nutana property with debt of
approximately $15 million; and, the Van Maren Group, a junior secured creditor
(mostly in third position) on the Sunset properties. Both creditors seek an extension

date earlier than August 31.

[17] Community Trust submits that the more appropriate date is the end of June.
lts opposition is advanced on the basis that inthe normal course a CCAA extension
date is tied to what is called a threshold date. Further, Community Trust submits that
since itis somewhat unclear in terms of how the sales and construction process will
unfold, an earlier date is appropriate. Counsel for Community Trust also suggests
that by granting the extension date to August, it will effectively reverse the onus by
requiring any secured creditor who opposes the continuation of the proceeding to

bring its own application to set a different course.

[18] The Monitor has expressly addressed the issue as to extension date in its
Supplemental Report at paragraph 3.3. Essentially, the Monitor says that there has
been positive momentum to these proceedings and that much has been
accomplished in terms of achieving consensus between the various stakeholders as
to a process going forward. The Monitor also notes that the agreed upon process
not only involves the sales, but also a construction process that requires some
stability in terms of retaining trades without the sword of Damocles being held over

people’s heads and worrying about having to justify further extensions.

[19] Finally, the Monitor concludes that, given the CILO sales process, which is
somewhat further delayed, that sales process might well only result in a sale to be

addressed in early July.

[20] Accordingly, the Monitor concludes that the August 31 extension date

provides a reasonable date given the overall circumstances.
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[21] The decision as to what an appropriate extension date is requires that the
Court allow some flexibility to the parties. It remains a matter of exercising my

discretion in terms of what | think is the most appropriate in the circumstances.

[22] In my view, there is no doubt that there will be further court attendances
between now and August, particularly given the sales process that is underway. In
my view, those applications will provide more than ample opportunity for any
secured creditor, including Community Trust and Van Maren, to voice any concerns

or disagreement about the process going forward.

[23] | agree that | see no need to put the petitioners to the extra cost of making
further applications for extensions of the stay. The costs of doing so will, of course,
redound to the prejudice of the overall stakeholder group given the significant costs

that are involved.

[24] | bhave in mind too that there will be ongoing oversight by the Monitor. If
anything untoward should happen, | would expect that the Monitor would file a report
to that effect and alert the stakeholders so that the matter can be brought back

before the court to be addressed in the usual fashion.

[25] Overall, | am satisfied that the Monitor has appropriately analyzed the various
moving parts that are in play inthis proceeding at this time. Accordingly, | grant the
order allowing the extension date to August 11, 2017. | have chosen this date
because it accords with my rota when | will be sitting in Vancouver and the

calendars of counsel.

“Fitzpatrick J.”
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ENDORSEMENT

[1] On February 12, 2016, the Record was endorsed: “The motion was not opposed.
Motion granted and Orders signed in the form presented. Brief reasons will follow”.

[2] These are the reasons.

[3] The Applicant seeks an order adding GuestLogix Ireland Limited (“GuestLogix
Ireland”) as an Applicant in these CCAA proceedings.

[4] The Applicant also seeks an Interim Lender’s Charge.

[5] Counsel for the Applicant submits that GuestLogix Ireland is a debtor company to
which the CCAA applies. GuestLogix Ireland has a bank account in Canada and counsel
submits, GuestLogix Ireland is a company as defined in the CCAA.

[6] Further, counsel submits that GuestLogix Ireland is insolvent as it is a guarantor of
both the Comerica Facility and the Second Secured Term Loan. On February 8, 2016,
Comerica Bank provided notice to the Applicant and its guarantors that the Applicant’s
default was continuing and that all outstanding amounts are under the Comerica Facility were
due.

2016 ONSC 1348 (CanLlI)


http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/

[7] Counsel further submits that the Applicant and the GuestLogix Ireland are highly
integrated entities, and the cash management system is operated and managed by employees
in Canada and all cash is ultimately consolidated to the Applicant. Accordingly, counsel
submits that due to the structure of the cash management system, GuestLogix Ireland is
unable to satisfy its obligations under the guarantees they granted in relation to the Comerica
Facility and the Second Secured Term Loan.

[8] Counsel further submits that by including GuestLogix Ireland as an Applicant in these
CCAA proceedings will allow the Applicant to include all of the assets of GuestLogix Ireland
in a potential transaction. Based on the informal sale and investor solicitation process
commenced by Canaccord, parties expressed in interest in purchasing the assets of both the
Applicant and OpenJaw Technologies Limited (“OpenJaw”). GuestLogix Ireland owns 100%
of the outstanding shares of OpenJaw, and the Applicant submits that maximization of the
value for the Applicant stakeholders cannot be achieved within these CCAA proceedings
unless GuestLogix Ireland is included as an Applicant.

[9] I am satisfied that circumstances exist in this case that make it appropriate to grant
GuestLogix Ireland protection under the CCAA and add GuestLogix Ireland as an Applicant
in these CCAA proceedings.

[10] The Applicant also requests that the Administration Charge (as defined in the
February 9, 2016 endorsement) rank in priority to all security interest of secured creditors,
statutory or otherwise, to secure the payment of fees and expenses incurred in connection with
this CCAA proceedings in the amount of $250,000.

[11] The authority to provide such a charge is set out in section 11.52 of the CCAA and the
non-exhaustive factors that the court may consider when granting an Administration Charge
are set out in Canwest Publishing Inc., Re, 2010 ONSC 222.

[12] In Canwest, Pepall J. ( as she then was) set out following non-exhaustive list of factors
of the court may consider when granting an Administration Charge:

(@) The size and complexity of the business being restructured;
(b) The proposed role of the beneficiaries of the charge;
(c) Whether there is an unwarranted duplication of roles;

(d) Whether the quantum of the proposed charge appears to be fair and
reasonable;

(e) The position of the secured creditors likely to be affected by the charge;
(f) The position of the Monitor.

[13] In this case, the Monitor is of the view that the amount of the Administration Charge is
reasonable and the circumstances and notice has been provided to secured creditors.
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[14] 1am satisfied that it is appropriate to grant priority to the Administration Charge.

[15] Similar priority is also sought for the Directors’ Charge. | am satisfied that priority
should also be afforded to the Directors” Charge.

[16] Section 11.51 of the CCAA provides the statutory jurisdiction to grant the Directors’
Charge.

[17] In Jaguar Mining Inc., Re, 2014 ONSC 494, the court stated that in order to grant a
Directors’ Charge, the court must be satisfied of the following factors:

(@) Notice has been given to the secured creditors likely to be affected by the
charge;

(b) The amount is appropriate;

(c) The Applicant could not obtain adequate indemnification insurance for the
directors at a reasonable cost;

(d) The charge does not apply in respect of any obligation incurred by directors as
aresult of directors’ gross negligence or willful misconduct.

[18] The Applicant submits that the above factors are satisfied in this case, and that the
amount requested is reasonable in the circumstances having regard to the potential liabilities.

[19] | note that the amount requested was confirmed as being reasonable in my
endorsement of February 9, 2016.

[20] Further, the benefit of the Directors’ Charge will only be available to the extent that
liability is not covered by the directors’ and officers’ lability nsurance, which provides
coverage up to $10,000,000.

[21] | am satisfied that this is an appropriate case to grant a Directors’ Charge and to
provide it with the priority set out in the order.

[22] With respect to the Interim Lender’s Charge, Vistara Capital Partners Fund I Limited
Partnership (“Vistara Capital”’) by its general partner Vistara Fund I GP Inc. (“Vistara GP”),
and such other lenders among Beedie Capital Partners Fund | Limited Partnership (“Beedie
Capital”’), by its general partner, Beedie Capital Partners Inc. ( collectively, the “Vistara
Lenders”) and Comerica Bank (“Comerica”), and collectively with the Vistara Lenders (the
“Interim Lender”) has agreed to provide interim financing to the Applicant to a maximum
principal of US $3,000,00, pursuant to commitment letter between the Applicant and the
Interim Lender dated February 11, 2016 (“Interim Facility”).

[23] The proposed Amended and Restated Initial Order contemplates granting the Interim
Lender a Charge (“Interim Lender’s Charge) on all of the Applicant’s current and future
assets (“Property”).
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[24] The proposed restated initial order contemplates that the Interim Lender’s Charge will
have priority over all other interests in the property, saved for the Administration Charge and
the Directors’ Charge.

[25] Section 11.2 of the CCAA provides that, on notice to the secured lenders who are
likely to be affected by the charge, the court has jurisdiction to grant the Interim Lender’s
Charge.

[26] In this case, the secured creditors that will be affected by the Interim Lender’s Charge
are the interim lender’s pre-filing interest in the Applicant’s property.

[27] Section 11.2(4) provides that in deciding whether to grant the Interim Lender’s
Charge, the court is to consider the following factors:

(@) The period during which the company is expected to be subject to proceedings
under the CCAA;

(b) How the company’s business and financial affairs are to be managed during
the proceedings;

(c) Whether the company’s management has the confidence of its major creditors;

(d) Whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the company;

(e) The nature and value of the company’s property;

(f) Whether any creditor would be materially prejudiced as a result of the security
or charge;

(9) The monitor’s report referred to in section 23(1)(b) of the CCAA.

[28] In this case, the Applicants anticipate continuing in the ordinary course under the
CCAA and using the interim financing to fund cash flow requirements. It is also noted that the
Applicants will manage their own affairs during these CCAA proceedings. Further, the
Applicants secured lenders support the CCAA proceeding. | am also satisfied that the Interim
Facility will provide stability to the process and allow the sale and investor solicitation
process to be completed.

[29] | am also satisfied that no creditor will be materially prejudiced and they will have the
benefit from the enhanced value to the enterprise through continued operations.

[30] It is also noted that the propose Monitor Supports the granting of the Interim Lenders’
Charge.
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[31] Accordingly, | am satisfied that the Interim Financing Facility should be approved and
that the granting of the Interim Lender’s Charge is appropriate.

[32] Orders have been signed to give effect to the foregoing.

Regional Senior Justice G.B. Morawetz

Date: February 24, 2016
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R.S.C., 1985, c. C-36

An Act to facilitate compromises and
arrangements between companies and their
creditors

Short Title

Short title

1 This Act may be cited as the Companies’ Creditors Ar-
rangement Act.
R.S.,c. C-25,s. 1.

Interpretation

Definitions
2 (1) In this Act,

aircraft objects [Repealed, 2012, c. 31, s. 419]

bargaining agent means any trade union that has en-
tered into a collective agreement on behalf of the employ-
ees of a company; (agent négociateur)

bond includes a debenture, debenture stock or other ev-
idences of indebtedness; (obligation)

cash-flow statement, in respect of a company, means
the statement referred to in paragraph 10(2)(a) indicat-
ing the company’s projected cash flow; (état de I’évolu-
tion de I'encaisse)

claim means any indebtedness, liability or obligation of
any kind that would be a claim provable within the
meaning of section 2 of the Bankruptcy and Insolvency
Act; (réclamation)

collective agreement, in relation to a debtor company,
means a collective agreement within the meaning of the
jurisdiction governing collective bargaining between the
debtor company and a bargaining agent; (convention
collective)

L.R.C., 1985, ch. C-36

Loi facilitant les transactions et
arrangements entre les compagnies et leurs
créanciers

Titre abrégé

Titre abrége

1 Loi sur les arrangements avec les créanciers des com-
pagnies.
S.R., ch. C-25, art. 1.

Définitions et application

Définitions
2 (1) Les définitions qui suivent s’appliquent a la pré-
sente loi.

accord de transfert de titres pour obtention de crédit
Accord aux termes duquel une compagnie débitrice
transfére la propriété d’'un bien en vue de garantir le
paiement d'une somme ou 'exécution d’une obligation
relativement a un contrat financier admissible. (title
transfer credit support agreement)

actionnaire S’agissant d’'une compagnie ou d’une fiducie
de revenu assujetties a la présente loi, est assimilée a 'ac-
tionnaire la personne ayant un intérét dans cette compa-
gnie ou détenant des parts de cette fiducie. (sharehold-
er)

administrateur S’agissant d’une compagnie autre
quune fiducie de revenu, toute personne exercant les
fonctions d’administrateur, indépendamment de son
titre, et, s’agissant d’une fiducie de revenu, toute per-
sonne exercant les fonctions de fiduciaire, indépendam-
ment de son titre. (director)

agent négociateur Syndicat ayant conclu une conven-
tion collective pour le compte des employés d’'une com-
pagnie. (bargaining agent)

biens aéronautiques [Abrogée, 2012, ch. 31, art. 419]
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Companies’ Creditors Arrangement
Interpretation
Section 2

Arrangements avec les créanciers des compagnies
Définitions et application
Article 2

company means any company, corporation or legal per-
son incorporated by or under an Act of Parliament or of
the legislature of a province, any incorporated company
having assets or doing business in Canada, wherever in-
corporated, and any income trust, but does not include
banks, authorized foreign banks within the meaning of
section 2 of the Bank Act, telegraph companies, insur-
ance companies and companies to which the Trust and
Loan Companies Act applies; (compagnie)

court means

(a) in Nova Scotia, British Columbia and Prince Ed-
ward Island, the Supreme Court,

(a.1) in Ontario, the Superior Court of Justice,
(b) in Quebec, the Superior Court,

(c) in New Brunswick, Manitoba, Saskatchewan and
Alberta, the Court of Queen’s Bench,

(c.1) in Newfoundland and Labrador, the Trial Divi-
sion of the Supreme Court, and

(d) in Yukon and the Northwest Territories, the
Supreme Court, and in Nunavut, the Nunavut Court of
Justice; (tribunal)

debtor company means any company that
(a) is bankrupt or insolvent,

(b) has committed an act of bankruptcy within the
meaning of the Bankruptcy and Insolvency Act or is
deemed insolvent within the meaning of the Winding-
up and Restructuring Act, whether or not proceedings
in respect of the company have been taken under ei-
ther of those Acts,

(c) has made an authorized assignment or against
which a bankruptcy order has been made under the
Bankruptcy and Insolvency Act, or

(d) is in the course of being wound up under the
Winding-up and Restructuring Act because the com-
pany is insolvent; (compagnie débitrice)

director means, in the case of a company other than an
income trust, a person occupying the position of director
by whatever name called and, in the case of an income
trust, a person occupying the position of trustee by what-
ever named called; (administrateur)

eligible financial contract means an agreement of a
prescribed kind; (contrat financier admissible)

compagnie Toute personne morale constituée par une
loi fédérale ou provinciale ou sous son régime et toute
personne morale qui posséde un actif ou exerce des acti-
vités au Canada, quel que soit I'endroit ou elle a été
constituée, ainsi que toute fiducie de revenu. La présente
définition exclut les banques, les banques étrangeres au-
torisées, au sens de l'article 2 de la Loi sur les banques,
les compagnies de télégraphe, les compagnies d’assu-
rances et les sociétés auxquelles s’applique la Loi sur les
sociétés de fiducie et de prét. (company)

compagnie débitrice Toute compagnie qui, selon le
cas:

a) est en faillite ou est insolvable;

b) a commis un acte de faillite au sens de la Loi sur la
faillite et linsolvabilité ou est réputée insolvable au
sens de la Loi sur les liquidations et les restructura-
tions, que des procédures relatives a cette compagnie
aient été intentées ou non sous le régime de I'une ou
Tautre de ces lois;

c) a fait une cession autorisée ou a l’encontre de la-
quelle une ordonnance de faillite a été rendue en vertu
de la Lot sur la faillite et l'insolvabilité;

d) est en voie de liquidation aux termes de la Lot sur
les liquidations et les restructurations parce que la
compagnie est insolvable. (debtor company)

contrat financier admissible Contrat d’une catégorie
réglementaire. (eligible financial contract)

contréleur S’agissant d’'une compagnie, la personne
nommeée en application de l'article 11.7 pour agir a titre
de controleur des affaires financiéres et autres de celle-ci.
(monitor)

convention collective S’entend au sens donné a ce
terme par les regles de droit applicables aux négociations
collectives entre la compagnie débitrice et 'agent négo-
ciateur. (collective agreement)

créancier chirographaire Tout créancier d'une compa-
gnie qui n’est pas un créancier garanti, qu’il réside ou soit
domicilié au Canada ou a 'étranger. Un fiduciaire pour
les détenteurs d’obligations non garanties, lesquelles sont
émises en vertu d'un acte de fiducie ou autre acte fonc-
tionnant en faveur du fiduciaire, est réputé un créancier
chirographaire pour toutes les fins de la présente loi sauf
la votation a une assemblée des créanciers relativement a
ces obligations. (unsecured creditor)

Current to September 9, 2020

Last amended on November 1, 2019

A jour au 9 septembre 2020

Derniere modification le 1 novembre 2019



Companies’ Creditors Arrangement
Interpretation
Section 2

Arrangements avec les créanciers des compagnies
Définitions et application
Article 2

equity claim means a claim that is in respect of an equi-
ty interest, including a claim for, among others,

(a) a dividend or similar payment,
(b) areturn of capital,
(c) aredemption or retraction obligation,

(d) a monetary loss resulting from the ownership,
purchase or sale of an equity interest or from the
rescission, or, in Quebec, the annulment, of a pur-
chase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim re-
ferred to in any of paragraphs (a) to (d); (réclamation
relative a des capitaux propres)

equity interest means

(a) in the case of a company other than an income
trust, a share in the company — or a warrant or option
or another right to acquire a share in the company —
other than one that is derived from a convertible debt,
and

(b) in the case of an income trust, a unit in the income
trust — or a warrant or option or another right to ac-
quire a unit in the income trust — other than one that
is derived from a convertible debt; (intérét relatif a
des capitaux propres)

financial collateral means any of the following that is
subject to an interest, or in the Province of Quebec a
right, that secures payment or performance of an obliga-
tion in respect of an eligible financial contract or that is
subject to a title transfer credit support agreement:

(a) cash or cash equivalents, including negotiable in-
struments and demand deposits,

(b) securities, a securities account, a securities entitle-
ment or a right to acquire securities, or

(c) a futures agreement or a futures account; (garan-
tie financiere)

income trust means a trust that has assets in Canada if

(a) its units are listed on a prescribed stock exchange
on the day on which proceedings commence under
this Act, or

(b) the majority of its units are held by a trust whose
units are listed on a prescribed stock exchange on the
day on which proceedings commence under this Act;
(fiducie de revenu)

créancier garanti Détenteur d’hypothéque, de gage,
charge, nantissement ou privilege sur ou contre I’en-
semble ou une partie des biens d'une compagnie débi-
trice, ou tout transport, cession ou transfert de la totalité
ou d’'une partie de ces biens, a titre de garantie d'une
dette de la compagnie débitrice, ou un détenteur de
quelque obligation d’'une compagnie débitrice garantie
par hypothéque, gage, charge, nantissement ou privilege
sur ou contre ’ensemble ou une partie des biens de la
compagnie débitrice, ou un transport, une cession ou un
transfert de tout ou partie de ces biens, ou une fiducie a
leur égard, que ce détenteur ou bénéficiaire réside ou soit
domicilié au Canada ou a I’étranger. Un fiduciaire en ver-
tu de tout acte de fiducie ou autre instrument garantis-
sant ces obligations est réputé un créancier garanti pour
toutes les fins de la présente loi sauf la votation a une as-
semblée de créanciers relativement a ces obligations.
(secured creditor)

demande initiale La demande faite pour la premiére
fois en application de la présente loi relativement a une
compagnie. (initial application)

état de I'évolution de l’'encaisse Relativement a une
compagnie, 1’état visé a I'alinéa 10(2)a) portant, projec-
tions a I'appui, sur I’évolution de I'encaisse de celle-ci.
(cash-flow statement)

fiducie de revenu Fiducie qui possede un actif au
Canada et dont les parts sont inscrites a une bourse de
valeurs mobilieres visée par reglement a la date a laquelle
des procédures sont intentées sous le régime de la pré-
sente loi, ou sont détenues en majorité par une fiducie
dont les parts sont inscrites a une telle bourse a cette
date. (income trust)

garantie financiére S’il est assujetti soit a un intérét ou,
dans la province de Québec, a un droit garantissant le
paiement d'une somme ou l’exécution dune obligation
relativement a un contrat financier admissible, soit a un
accord de transfert de titres pour obtention de crédit, 'un
ou l'autre des éléments suivants :

a) les sommes en especes et les équivalents de tréso-
rerie — notamment les effets négociables et dépots a
vue;

b) les titres, comptes de titres, droits intermédiés et
droits d’acquérir des titres;

c) les contrats a terme ou comptes de contrats a
terme. (financial collateral)

intérét relatif a des capitaux propres
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Companies’ Creditors Arrangement
Interpretation
Section 2

Arrangements avec les créanciers des compagnies
Définitions et application
Article 2

initial application means the first application made un-
der this Act in respect of a company; (demande initiale)

monitor, in respect of a company, means the person ap-
pointed under section 11.7 to monitor the business and
financial affairs of the company; (contréleur)

net termination value means the net amount obtained
after netting or setting off or compensating the mutual
obligations between the parties to an eligible financial
contract in accordance with its provisions; (valeurs
nettes dues a la date de résiliation)

prescribed means prescribed by regulation; (Version
anglaise seulement)

secured creditor means a holder of a mortgage, hy-
pothec, pledge, charge, lien or privilege on or against, or
any assignment, cession or transfer of, all or any property
of a debtor company as security for indebtedness of the
debtor company, or a holder of any bond of a debtor
company secured by a mortgage, hypothec, pledge,
charge, lien or privilege on or against, or any assignment,
cession or transfer of, or a trust in respect of, all or any
property of the debtor company, whether the holder or
beneficiary is resident or domiciled within or outside
Canada, and a trustee under any trust deed or other in-
strument securing any of those bonds shall be deemed to
be a secured creditor for all purposes of this Act except
for the purpose of voting at a creditors’ meeting in re-
spect of any of those bonds; (créancier garanti)

shareholder includes a member of a company — and, in
the case of an income trust, a holder of a unit in an in-
come trust — to which this Act applies; (actionnaire)

Superintendent of Bankruptcy means the Superinten-
dent of Bankruptcy appointed under subsection 5(1) of
the Bankruptcy and Insolvency Act; (surintendant des
faillites)

Superintendent of Financial Institutions means the
Superintendent of Financial Institutions appointed under
subsection 5(1) of the Office of the Superintendent of Fi-
nancial Institutions Act; (surintendant des institutions
financiéres)

title transfer credit support agreement means an
agreement under which a debtor company has provided
title to property for the purpose of securing the payment
or performance of an obligation of the debtor company in
respect of an eligible financial contract; (accord de
transfert de titres pour obtention de crédit)

unsecured creditor means any creditor of a company
who is not a secured creditor, whether resident or

a) S’agissant d’'une compagnie autre qu’une fiducie de
revenu, action de celle-ci ou bon de souscription, op-
tion ou autre droit permettant d’acquérir une telle ac-
tion et ne provenant pas de la conversion d’une dette
convertible;

b) s’agissant d’une fiducie de revenu, part de celle-ci
ou bon de souscription, option ou autre droit permet-
tant d’acquérir une telle part et ne provenant pas de la
conversion d’une dette convertible. (equity interest)

obligation Sont assimilés aux obligations les dében-
tures, stock-obligations et autres titres de créance.

(bond)

réclamation S’entend de toute dette, de tout engage-
ment ou de toute obligation de quelque nature que ce
soit, qui constituerait une réclamation prouvable au sens
de larticle 2 de la Loi sur la faillite et linsolvabilité.
(claim)

réclamation relative a des capitaux propres Réclama-
tion portant sur un intérét relatif a des capitaux propres
et visant notamment :

a) un dividende ou un paiement similaire;
b) un remboursement de capital;

c) tout droit de rachat d’actions au gré de l’action-
naire ou de remboursement anticipé d’actions au gré
de I’émetteur;

d) des pertes pécuniaires associées a la propriété, a
l’achat ou a la vente d’un intérét relatif a des capitaux
propres ou a lannulation de cet achat ou de cette
vente;

e) une contribution ou une indemnité relative a toute
réclamation visée a I'un des alinéas a) a d). (equity
claim)

surintendant des faillites Le surintendant des faillites
nommé au titre du paragraphe 5(1) de la Loi sur la
faillite et linsolvabilité. (Superintendent of Bankrupt-

cy)

surintendant des institutions financiéres Le surinten-
dant des institutions financieres nommé en application
du paragraphe 5(1) de la Loi sur le Bureau du surinten-
dant des institutions financiéres. (Superintendent of
Financial Institutions)

tribunal

Current to September 9, 2020

Last amended on November 1, 2019

A jour au 9 septembre 2020

Derniere modification le 1 novembre 2019



Companies’ Creditors Arrangement
Interpretation
Sections 2-3

Arrangements avec les créanciers des compagnies
Définitions et application
Articles 2-3

domiciled within or outside Canada, and a trustee for the
holders of any unsecured bonds issued under a trust deed
or other instrument running in favour of the trustee shall
be deemed to be an unsecured creditor for all purposes of
this Act except for the purpose of voting at a creditors’
meeting in respect of any of those bonds. (créancier chi-
rographaire)

Meaning of related and dealing at arm’s length

(2) For the purpose of this Act, section 4 of the
Bankruptcy and Insolvency Act applies for the purpose
of determining whether a person is related to or dealing
at arm’s length with a debtor company.

R.S., 1985, c. C-36, s. 2; R.S., 1985, c. 27 (2nd Supp.), s. 10; 1990, c. 17, s. 4; 1992, c. 27,
s. 90; 1993, c. 34, s. 52; 1996, c. 6, s. 167; 1997, c. 12, s. 120(E); 1998, c. 30, s. 14; 1999,
c.3,s.22,c. 28, s.154; 2001, c. 9, s. 575; 2002, c. 7, s. 133; 2004, c. 25, s. 193; 2005, c. 3,
s. 15, c. 47, s. 124; 2007, c. 29, s. 104, c. 36, ss. 61, 105; 2012, c. 31, s. 419; 2015, c. 3, s.
37; 2018, c. 10, s. 89.

Application

3 (1) This Act applies in respect of a debtor company or
affiliated debtor companies if the total of claims against
the debtor company or affiliated debtor companies, de-
termined in accordance with section 20, is more
than $5,000,000 or any other amount that is prescribed.

Affiliated companies
(2) For the purposes of this Act,

(a) companies are affiliated companies if one of them
is the subsidiary of the other or both are subsidiaries
of the same company or each of them is controlled by
the same person; and

(b) two companies affiliated with the same company
at the same time are deemed to be affiliated with each
other.

a) Dans les provinces de la Nouvelle-Ecosse, de la Co-
lombie-Britannique et de I'lle-du-Prince-Edouard, la
Cour supréme;

a.1) dans la province d’Ontario, la Cour supérieure de
justice;

b) dans la province de Québec, la Cour supérieure;

c¢) dans les provinces du Nouveau-Brunswick, du Ma-
nitoba, de la Saskatchewan et d’Alberta, la Cour du
Banc de la Reine;

c.1) dans la province de Terre-Neuve-et-Labrador, la
Section de premiére instance de la Cour supréme;

d) au Yukon et dans les Territoires du Nord-Ouest, la
Cour supréme et, au Nunavut, la Cour de justice du
Nunavut. (court)

valeurs nettes dues a la date de résiliation La somme
nette obtenue aprés compensation des obligations mu-
tuelles des parties a un contrat financier admissible effec-
tuée conformément a ce contrat. (net termination val-
ue)

Définition de personnes liées

(2) Pour l'application de la présente loi, 'article 4 de la
Loi sur la faillite et l'insolvabilité s’applique pour établir
si une personne est liée a4 une compagnie débitrice ou agit
sans lien de dépendance avec une telle compagnie.

L.R. (1985), ch. C-36, art. 2; L.R. (1985), ch. 27 (2° suppl.), art. 10; 1990, ch. 17, art. 4;
1992, ch. 27, art. 90; 1993, ch. 34, art. 52; 1996, ch. 6, art. 167; 1997, ch. 12, art. 120(A);
1998, ch. 30, art. 14; 1999, ch. 3, art. 22, ch. 28, art. 154; 2001, ch. 9, art. 575; 2002, ch. 7,
art. 133; 2004, ch. 25, art. 193; 2005, ch. 3, art. 15, ch. 47, art. 124; 2007, ch. 29, art. 104,
ch. 36, art. 61 et 105; 2012, ch. 31, art. 419; 2015, ch. 3, art. 37; 2018, ch. 10, art. 89.

Application

3 (1) La présente loi ne s’applique a une compagnie dé-
bitrice ou aux compagnies débitrices qui appartiennent
au méme groupe qu’elle que si le montant des réclama-
tions contre elle ou les compagnies appartenant au méme
groupe, établi conformément a I’article 20, est supérieur a
cinq millions de dollars ou a toute autre somme prévue
par les reglements.

Application
(2) Pour l'application de la présente loi :

a) appartiennent au méme groupe deux compagnies
dont I'une est la filiale de autre ou qui sont sous le
controle de la méme personne;

b) sont réputées appartenir au méme groupe deux
compagnies dont chacune appartient au groupe d’une
méme compagnie.
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Companies’ Creditors Arrangement

Arrangements avec les créanciers des compagnies

Interpretation Définitions et application
Sections 3-4 Articles 3-4
Company controlled Application

(3) For the purposes of this Act, a company is controlled
by a person or by two or more companies if

(a) securities of the company to which are attached
more than fifty per cent of the votes that may be cast
to elect directors of the company are held, other than
by way of security only, by or for the benefit of that
person or by or for the benefit of those companies;
and

(b) the votes attached to those securities are suffi-
cient, if exercised, to elect a majority of the directors
of the company.

Subsidiary

(4) For the purposes of this Act, a company is a sub-
sidiary of another company if

(a) it is controlled by
(i) that other company,

(ii) that other company and one or more companies
each of which is controlled by that other company,
or

(iif) two or more companies each of which is con-
trolled by that other company; or

(b) it is a subsidiary of a company that is a subsidiary
of that other company.
R.S., 1985, c. C-36, s. 3; 1997, c. 12, s. 121; 2005, c. 47, s. 125.

PART |

Compromises and
Arrangements

Compromise with unsecured creditors

4 Where a compromise or an arrangement is proposed
between a debtor company and its unsecured creditors or
any class of them, the court may, on the application in a
summary way of the company, of any such creditor or of
the trustee in bankruptcy or liquidator of the company,
order a meeting of the creditors or class of creditors, and,
if the court so determines, of the shareholders of the
company, to be summoned in such manner as the court
directs.

R.S., c.C-25,s. 4.

(3) Pour l'application de la présente loi, ont le controle
d’une compagnie la personne ou les compagnies :

a) qui détiennent — ou en sont bénéficiaires —, autre-
ment qu’a titre de garantie seulement, des valeurs mo-
bilieres conférant plus de cinquante pour cent du
maximum possible des voix a I’élection des adminis-
trateurs de la compagnie;

b) dont lesdites valeurs mobilieres conféerent un droit
de vote dont I'exercice permet d’élire la majorité des
administrateurs de la compagnie.

Application
(4) Pour l'application de la présente loi, une compagnie

est la filiale d'une autre compagnie dans chacun des cas
suivants :

a) elle est controdlée :
(i) soit par autre compagnie,

(ii) soit par autre compagnie et une ou plusieurs
compagnies elles-mémes controlées par cette autre
compagnie,

(iii) soit par des compagnies elles-mémes contro-
lées par l'autre compagnie;

b) elle est la filiale d’une filiale de I’autre compagnie.
L.R. (1985), ch. C-36, art. 3; 1997, ch. 12, art. 121; 2005, ch. 47, art. 125.

PARTIE |

Transactions et arrangements

Transaction avec les créanciers chirographaires

4 Lorsqu’une transaction ou un arrangement est propo-
sé entre une compagnie débitrice et ses créanciers chiro-
graphaires ou toute catégorie de ces derniers, le tribunal
peut, a la requéte sommaire de la compagnie, d'un de ces
créanciers ou du syndic en matiere de faillite ou liquida-
teur de la compagnie, ordonner que soit convoquée, de la
maniere qu’il prescrit, une assemblée de ces créanciers
ou catégorie de créanciers, et, si le tribunal en décide ain-
si, des actionnaires de la compagnie.

S.R., ch. C-25, art. 4.

Current to September 9, 2020

Last amended on November 1, 2019

A jour au 9 septembre 2020

Derniere modification le 1 novembre 2019



Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 10-11.02

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 10-11.02

available to any person specified in the order on any
terms or conditions that the court considers appropriate.
R.S., 1985, c. C-36, s. 10; 2005, c. 47, s. 127.

General power of court

11 Despite anything in the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act, if an ap-
plication is made under this Act in respect of a debtor
company, the court, on the application of any person in-
terested in the matter, may, subject to the restrictions set
out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers
appropriate in the circumstances.

R.S., 1985, c. C-36, s. 11; 1992, c. 27, s. 90; 1996, c. 6, s. 167; 1997, c. 12, s. 124; 2005, c.
47,s.128.

Relief reasonably necessary

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be
limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.

2019, c. 29, s. 136.

Rights of suppliers

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

Stays, etc. — initial application

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

peut étre communiqué, aux conditions qu’il estime indi-
quées, a la personne qu’il nomme.
L.R. (1985), ch. C-36, art. 10; 2005, ch. 47, art. 127.

Pouvoir général du tribunal

11 Malgré toute disposition de la Loi sur la faillite et
l'insolvabilité ou de la Lot sur les liquidations et les re-
structurations, le tribunal peut, dans le cas de toute de-
mande sous le régime de la présente loi a I'égard d’'une
compagnie débitrice, rendre, sur demande d’un intéressé,
mais sous réserve des restrictions prévues par la présente
loi et avec ou sans avis, toute ordonnance qu’il estime in-
diquée.

L.R. (1985), ch. C-36, art. 11; 1992, ch. 27, art. 90; 1996, ch. 6, art. 167; 1997, ch. 12, art.
124; 2005, ch. 47, art. 128.

Redressements normalement nécessaires

11.001 L'ordonnance rendue au titre de l'article 11 en
méme temps que 'ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans I'ordon-
nance rendue au titre de ce paragraphe relativement a la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires a la continuation de 1’exploitation
de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.

2019, ch. 29, art. 136.

Droits des fournisseurs

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empécher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs a la fourniture de
marchandises ou de services, a I'utilisation de biens
loués ou faisant I’'objet d’une licence ou a la fourniture
de toute autre contrepartie de valeur qui ont lieu aprés
l'ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.
2005, ch. 47, art. 128.

Suspension : demande initiale

11.02 (1) Dans le cas d’'une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime de la Lot sur la faillite et l'insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;
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Companies’ Creditors Arrangement
PART Il Jurisdiction of Courts
Sections 11.02-11.03

Arrangements avec les créanciers des compagnies
PARTIE Il Juridiction des tribunaux
Articles 11.02-11.03

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

Burden of proof on application
(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

Stays — directors

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

b) surseoir, jusqu’a nouvel ordre, a la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Suspension : demandes autres qu’initiales

(2) Dans le cas d’'une demande, autre qu'une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu'a nouvel ordre, toute procédure
qui est ou pourrait étre intentée contre la compagnie
sous le régime des lois mentionnées a I’alinéa (1)a);

b) surseoir, jusqu’a nouvel ordre, 4 la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’a nouvel ordre, l'introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Preuve
(3) Le tribunal ne rend I'ordonnance que si:

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l'ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction

(4) L'ordonnance qui prévoit 'une des mesures visées
aux paragraphes (1) ou (2) ne peut étre rendue qu’en ver-
tu du présent article.

2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Suspension — administrateurs

11.03 (1) L’ordonnance prévue a l’article 11.02 peut in-
terdire I'introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent étre, &s qua-
lités, responsables en droit, tant que la transaction ou
larrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.

Current to September 9, 2020

Last amended on November 1, 2019

A jour au 9 septembre 2020

Derniere modification le 1 novembre 2019



TAB 5



CITATION: PT Holdco Inc. (Re) 2016 ONSC 495
COURT FILE NO.: CV-16-11257-00CL
DATE: 20160121

SUPERIOR COURT OF JUSTICE - ONTARIO — COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF PT
HOLDCO, INC., PRIMUS TELECOMMUNICATIONS CANADA, INC., PTUS, INC,,
PRIMUS TELECOMMUNICATIONS, INC., AND LINGO, INC.

BEFORE: Penny J.

COUNSEL: Maria Konyukhova and Vlad Calina for the Applicants
Linc Rogers and Aryo Shalviri for the Monitor
Brendan O’Neill for Birch Telecommunications Inc.
Natasha MacParland for the Bank of Montreal
Greg Azeff and Stephanie DeCaria for Manulife
D. Magisano for Origin Merchant Partners

HEARD: January 19, 2016

REASONS

[1] This is an application for court protection under the Companies’ Creditors Arrangement
Act, RS.C. 1985, c. C-36, as amended (the “CCAA”), including authorization to apply for
recognition in the United States pursuant to Chapter 15 of the United States Bankruptcy Code, 11
U.S. Code § 1501-1532 (the “Code”).

[2] | granted the initial order on January 19, 2016 with reasons to follow. These are those
reasons.

[3] The applicants (collectively Primus) offer telecommunications services in Canada and the
United States.  Primus’ principal business is the re-selling of residential and commercial
telecommunications services within the United States and Canada.

[4] Primus has been experiencing rapidly declining revenues, its customer base is being lost
to lower profit margin services and, yet, its capital costs remain high. As a result, Primus does
not have the liquidity to meet its payment obligations as they become due. Primus is unable to
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satisfy the financial covenants set out in its secured credit agreements and has defaulted under
these credit agreements. If these agreements are enforced, Primus would be unable to satisfy its
obligations. Primus has operated under forbearance agreements in respect of these defaults since
February 4, 2015. Primus has been unable to successfully restructure its business outside of
formal insolvency proceedings.

[5] The Primus North American operations are thoroughly integrated. Internally, Primus
shares networks, platforms, infrastructure and personnel (including senior management).

[6] Holdco is the principal holding company of Primus with PTUS and Primus Canada the
wholly owned subsidiaries of Holdco. Primus Canada is the Canadian operating company.
PTUS is the holding company for PTI and Lingo, which are Primus’ U.S. operating companies.

[7] Holdco and Primus Canada are private companies incorporated under the Ontario
Business Corporations Act, with registered head offices in Toronto, Ontario. PTUS, PTI, and
Lingo are private companies incorporated under the laws of Delaware, with registered head
offices in Wilmington, Delaware.

[8] Primus Canada does not own sufficient telecommunications network infrastructure to
provide telecommunications services without the assistance of a major carrier. Primus Canada’s
business and operations are heavily dependent on the major carriers.  The largest vendors are
Bell, Alistream, Rogers and Telus, which collectively account for approximately 50% of supplier
obligations. Primus Canada purchases services from major carriers at wholesale rates
determined by the CRTC or through negotiated arrangements to re-sell to its own residential and
commercial consumers. The majority of Primus Canada’s gross revenue is earned by providing
these resale services.

[9] Primus Canada is also dependent on its credit card processing service provider.
Approximately 30% of Primus Canada’s customers pay for their services by credit card. Primus
Canada could not process credit card transactions without the continued supply of credit card
services.

[10] Primus Canada generates 88% of the Primus gross revenues of which 78% is generated in
Ontario with 10% in Quebec, 6% in British Columbia, 4% in Alberta, and 2% in other provinces.

[11] Primus Canada has approximately 204,000 residential accounts and 23,000 commercial
accounts. In 2014, approximately 56% of Primus Canada’s revenue was generated from
residential customers and approximately 44% was generated from commercial customers.

[12]  Typical residential agreements are for two years or less. Typical commercial agreements
range between two to three years.

[13] The U.S. Primus entities’ revenues account for approximately 12% of the Primus gross

revenue. U.S. Primus primarily offers digital home phone services and long-distance phone
services.
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[14] U.S. Primus has about 27,000 residential customers, of which approximately 1,100 are
located in Puerto Rico. The balance of the U.S. Primus customers are located in the United
States.

[15] Primus Canada employs 502 people and U.S. Primus employs 28 people. Certain of the
Primus employees provide services to both the U.S. and Canadian operations. The Primus
workforce is non-unionized. Primus does not have a pension plan for its employees.

[16] Primus’gross revenue decreased from $229 in 2012 to $199 million in 2013, to $180
million in 2014. Gross revenue is forecasted to drop to $166 million in 2015. Since 2012, the
Primus consolidated revenue has declined an average of 9% per year. During the same period,
the Canadian residential business, representing approximately 56% of gross revenue for 2015,
has declined an average of 9% year-over-year. At the same time, revenue has declined 18% in
Canada and 25% in the United States. Despite these declining revenues, Primus has not been
able to reduce capital expenditures due to the capital-intensive nature of its business.
Consequently, Primus reported a net loss of $830,000 in 2014 and has forecast a net loss of
$13,078,000 for 2015.

[17] As a result of their financial difficulties and resulting defaults with their lenders, the
Primus entities are insolvent and unable to meet their obligations as they come due.

[18] Primus elected to pursue a pre-filing sales process out of concern that the extensive
period of CCAA protection necessary to implement a post-filing sales process would have a
detrimental impact on the Primus business and its customers.

[19] Following a SISP, Primus selected a successful bidder. Subject to obtaining the initial
order being sought, Primus intends to return on a motion seeking approval of the asset purchase
agreement and associated sale transaction and ancillary relief.

Should the Court grant CCAA Protection to Primus?

[20] Primus Canada and Holdco, as companies incorporated under Ontario legislation meet
the CCAA definition of “company” and are therefore eligble for CCAA protection.

[21] PTI, PTUS and Lingo are also “companies” within the definition of the CCAA because
they are incorporated companies (under the laws of Delaware) having assets in Canada, being
funds held on deposit in Canadian bank accounts, Re Cinram, 2012 ONSC 3767 (S.C.J. [Comm.
List]).

[22] Although the CCAA does not define the term “insolvent,” the definition of “insolvent
person” under section 2(1) of the BIA is well-established as the governing definition in
applications under the CCAA.

[23] Primus’ precarious financial situation, including the defaults under credit agreements, has
rendered Primus insolvent within the definition contemplated in both the BIA and the expanded
definition set out in Stelco Inc. (Re) (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Comm. List]).
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None of the Primus entities have sufficient liquidity to satisfy their obligations as they come due.
The continued forbearance of Primus’ lenders is conditional on the granting of the Initial Order.
Without this forbearance, the Primus entities’ loans will be immediately due. Primus will not
have the funds to satisfy these debts.

[24] Finally, the Primus entities, either individually or as a whole, have debts in excess of $5
million. | find that the Primus entities are “debtor companies” to which the CCAA applies.

[25] Under s. 11.02(3) of the CCAA, on an initial application in respect of a “debtor
company”, the Court may make an order on any terms that it considers appropriate where the
applicant satisfies the Court that circumstances exist to make the order, including, among other
things, staying all proceedings that might be taken in respect of the company under the BIA.

[26] A stay of proceedings is appropriate in liquidating CCAA proceedings such as this one,
Lehndorff General Partner Ltd. (Re) (1993), 17 C.B.R. (3rd) 24 (Ont. Gen. Div. [Comm. List]),
para. 6.

[27] As a result of the financial difficulties and liquidity issues outlined above, Primus
requires CCAA protection to maintain operations while allowing it the time necessary to
complete the sales process and thereby to maximize recovery for its stakeholders. Without
CCAA protection, a shut-down of operations is inevitable. This would be disruptive to Primus’
efforts to maximize recovery.

Should the Court grant the Administration Charge?

[28] Primus seeks a charge on its assets in the maximum amount of $1 million to secure the
fees and disbursements incurred in connection with services rendered to Primus both before and
after the commencement of the CCAA proceedings by counsel to Primus, the Monitor and the
Monitor’s counsel (the “Administration Charge”).

[29] Primus worked with the proposed monitor to estimate the proposed quantum of the
Administration Charge to ensure that it was reasonable and appropriate in the circumstances.

[30] The Administration Charge is proposed to rank in priority to all other security interests,
trusts, liens, charges and encumbrances, claims of secured creditors, statutory or otherwise held
by persons with notice of this application.

[31] Section 11.52 of the CCAA provides statutory jurisdiction to grant such a charge.

[32] In Re Canwest Publishing Inc., (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Comm. List]),
in addition to the considerations enumerated in section 11.52, Justice Pepall considered the
following factors:

@ the size and complexity of the business being restructured;

(b) the proposed role of the beneficiaries of the charge;
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(©) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;
e) the position of the secured creditors likely to be affected by the charge; and
(M the position of the monitor.

[33] In the present matter, the following factors support the granting of the Administration
Charge as requested:

@ Primus operates a business which is technical in nature, operates across North
America, and is subject to regulatory obligations;

(b)  the beneficiaries of the Administration Charge will provide essential legal and
financial advice throughout the CCAA proceedings;

©) there is no anticipated unwarranted duplication of roles;

(d) the lenders were advised of the anticipated return date of this application, have or
will have received copies of the application materials, and have not indicated
opposition to the granting of the Administration Charge; and

(e) the proposed Monitor, in its pre-filing report, supports the Administration Charge
and its proposed quantum and believes it to be fair and reasonable in view of the
complexity of Primus” CCAA proceedings and the services to be provided by the
beneficiaries of the Administration Charge;.

[34] Each of the proposed beneficiaries of this charge will play a critical role in the Primus
restructuring and it is unlikely that these advisors will participate in the CCAA proceedings
unless the Administration Charge is granted to secure their fees and disbursements.
Accordingly, the Administrative Charge is granted.

Should the Court grant the Directors’ Charge?

[35] Primus also seeks a charge owver its assets in favour of the Primus former and current
directors in the amount of $3.1 million (the “D&O Charge”) in order to protect the directors and
officers from the risk of significant personal exposure. The D&O Charge is proposed to rank
immediately behind the Administration Charge but in priority to all other encumbrances held by
persons given notice of this application.

[36] Primus maintains directors’ and officers’ lability insurance for its directors and officers.
The current D&O insurance policies provide a total of $15 million in coverage. Under the D&O
insurance, there are deductibles for certain claims and a large number of exclusions which create
a degree of uncertainty. In addition, contractual indemnities which have been given to the
directors and officers cannot be satisfled as Primus does not have sufficient funds to satisfy those
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indemnities should their directors and officers be found responsible for the full amount of the
potential directors’ liabilities. Adequate indemnification insurance is not otherwise available for
the directors and officers at reasonable cost.

[37] The CCAA has codified the granting of directors’ and officers’ charges on a priority basis
in section 11.51. The Court must be satisfied that the amount of the charge is appropriate in light
of obligations and liabilities that may be incurred after the commencement of proceedings, Re
Canwest Global, supra.

[38] Primus requires the continued involvement of its directors and officers in order to finalize
the sales process already in progress. The directors and officers of Primus have indicated that,
due to the significant personal exposure associated with Primus’ liabilities, they will resign from
their positions with Primus unless the Initial Order grants the D&O Charge.

[39] The D&O Charge will allow Primus to continue to benefit from the expertise and
knowledge of its directors and officers. The quantum of the requested D&O Charge is
reasonable given the complexity of Primus’ business and the potential exposure of the directors
and officers to personal liability.

[40] Further, the proposed monitor has advised that it is supportive of the D&O Charge,
including the amount.

[41] The D&O Charge is therefore granted.
The Proposed Monitor

[42] FTI Consulting Canada Inc. has consented to act as the court-appointed monitor. FTI is a
trustee within the meaning of s. 2 of the BIA and is not subject to any of the restrictions on who
may be appointed as a monitor. The monitor has filed a pre-filing report indicating that it is
supportive of the relief being sought. The appointment of FTI is granted.

Should the Court Authorize FTI Consulting Canada Inc. to Act as Foreign Representative?

[43] Section 56 of the CCAA grants the court the unfettered authority to appoint “any person
or body” to act as a representative for the purpose of having these CCAA proceedings
recognized in any jurisdiction outside of Canada, including but not limited to the United States.

[44] In order to enforce the stay of proceedings established under the Initial Order in the
United States and to facilitate the contemplated restructuring strategy, it is necessary to seek
recognition of the Initial Order by the United States Bankruptcy Court. Accordingly, Primus
seeks authorization for FTI, as foreign representative of Primus, to seek recognition of these
proceedings in the United States under Chapter 15 of the Code.

[45] Courts have consistently encouraged comity and cooperation between courts in cross-
border insolvencies to enable enterprises to restructure on a cross-border basis. To authorize FTI
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to act as foreign representative and seek recognition of these proceedings in the United States is
consistent with and gives full effect to these principles.

[46] The commencement of proceedings in the United States is necessary and appropriate
under the circumstances because, among other things, Primus operates a cross-border business
that is operationally and functionally integrated in several significant respects. Among other
things, Primus has assets and employees in the United States and many affected creditors are
located in the United States. As a result, it is possible that one or more parties in the United
States will seek to commence proceedings against one or more of the U.S. Primus entities.

[47] The appointment and authorization of FTI as foreign representative is granted.

[48] Forall these reasons, | have granted the initial order in the form sought.

Penny J.

Date: January 21, 2016
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R.S.C., 1985, c. B-3

An Act respecting bankruptcy and
insolvency

Short Title

Short title

1 This Act may be cited as the Bankruptcy and Insol-
vency Act.

R.S., 1985, c. B-3, 5. 1; 1992, c. 27, s. 2.

Interpretation

Definitions
2 In this Act,

affidavit includes statutory declaration and solemn af-
firmation; (affidavit)

aircraft objects [Repealed, 2012, c. 31, s. 414]

application, with respect to a bankruptcy application
filed in a court in the Province of Quebec, means a mo-
tion; (Version anglaise seulement)

assignment means an assignment filed with the official
receiver; (cession)

bank means

(a) every bank and every authorized foreign bank
within the meaning of section 2 of the Bank Act,

(b) every other member of the Canadian Payments
Association established by the Canadian Payments
Act, and

(c) every local cooperative credit society, as defined in
subsection 2(1) of the Act referred to in paragraph (b),
that is a member of a central cooperative credit soci-
ety, as defined in that subsection, that is a member of
that Association; (banque)

L.R.C., 1985, ch. B-3

Loi concernant la faillite et I'insolvabilité

Titre abrégé

Titre abrégé

1 Loi sur la faillite et l'insolvabilité.
L.R. (1985), ch. B-3, art. 1; 1992, ch. 27, art. 2.

Définitions et interprétation

Définitions
2 Les définitions qui suivent s’appliquent a la présente
loi.

accord de transfert de titres pour obtention de crédit
Accord aux termes duquel une personne insolvable ou un
failli transfere la propriété d'un bien en vue de garantir le
paiement d'une somme ou l’exécution dune obligation

relativement a un contrat financier admissible. (title
transfer credit support agreement)

actif a court terme Sommes en espéces, équivalents de
trésorerie — notamment les effets négociables et dépdts a
vue —, inventaire, comptes a recevoir ou produit de toute
opération relative a ces actifs. (current assets)

actionnaire S’agissant d’'une personne morale ou d’'une
fiducie de revenu assujetties a la présente loi, est assimi-
1ée a I'actionnaire la personne ayant un intérét dans cette
personne morale ou détenant des parts de cette fiducie.
(shareholder)

administrateur S’agissant d’'une personne morale autre
qu'une fiducie de revenu, toute personne exercant les
fonctions d’administrateur, indépendamment de son
titre, et, s’agissant d’une fiducie de revenu, toute per-
sonne exercant les fonctions de fiduciaire, indépendam-
ment de son titre. (director)
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Bankruptcy and Insolvency
Interpretation
Section 2

Faillite et insolvabilité
Définitions et interprétation
Article 2

bankrupt means a person who has made an assignment
or against whom a bankruptcy order has been made or
the legal status of that person; (failli)

bankruptcy means the state of being bankrupt or the
fact of becoming bankrupt; (faillite)

bargaining agent means any trade union that has en-
tered into a collective agreement on behalf of the employ-
ees of a person; (agent négociateur)

child [Repealed, 2000, c. 12, s. 8]

claim provable in bankruptcy, provable claim or claim
provable includes any claim or liability provable in pro-
ceedings under this Act by a creditor; (réclamation
prouvable en matiére de faillite ou réclamation prou-
vable)

collective agreement, in relation to an insolvent person,
means a collective agreement within the meaning of the
jurisdiction governing collective bargaining between the
insolvent person and a bargaining agent; (convention
collective)

common-law partner, in relation to an individual,
means a person who is cohabiting with the individual in a
conjugal relationship, having so cohabited for a period of
at least one year; (conjoint de fait)

common-law partnership means the relationship be-
tween two persons who are common-law partners of each
other; (union de fait)

corporation means a company or legal person that is in-
corporated by or under an Act of Parliament or of the leg-
islature of a province, an incorporated company, wherev-
er incorporated, that is authorized to carry on business in
Canada or has an office or property in Canada or an in-
come trust, but does not include banks, authorized for-
eign banks within the meaning of section 2 of the Bank
Act, insurance companies, trust companies or loan com-
panies; (personne morale)

court, except in paragraphs 178(1)(a) and (a.1) and sec-
tions 204.1 to 204.3, means a court referred to in subsec-
tion 183(1) or (1.1) or a judge of that court, and includes a
registrar when exercising the powers of the court con-
ferred on a registrar under this Act; (tribunal)

creditor means a person having a claim provable as a
claim under this Act; (créancier)

affidavit Sont assimilées a un affidavit une déclaration
et une affirmation solennelles. (affidavit)

agent négociateur Syndicat ayant conclu une conven-
tion collective pour le compte des employés d'une per-
sonne. (bargaining agent)

banque

a) Les banques et les banques étrangeres autorisées,
au sens de l'article 2 de la Loi sur les banques;

b) les membres de I’Association canadienne des paie-
ments créée par la Loi canadienne sur les paiements;

c) les sociétés coopératives de crédit locales définies
au paragraphe 2(1) de la loi mentionnée a I’alinéa b) et
affiliées a une centrale — au sens du méme paragraphe
— qui est elle-méme membre de cette association.
(bank)

bien Bien de toute nature, qu’il soit situé au Canada ou
ailleurs. Sont compris parmi les biens les biens person-
nels et réels, en droit ou en equity, les sommes d’argent,
marchandises, choses non possessoires et terres, ainsi
que les obligations, servitudes et toute espéce de do-
maines, d’intéréts ou de profits, présents ou futurs, ac-
quis ou éventuels, sur des biens, ou en provenant ou s’y
rattachant. (property)

biens [Abrogée, 2004, ch. 25, art. 7]
biens aéronautiques [Abrogée, 2012, ch. 31, art. 414]

cession Cession déposée chez le séquestre officiel. (as-
signment)

conjoint de fait La personne qui vit avec la personne en
cause dans une relation conjugale depuis au moins un an.
(common-law partner)

conseiller juridique Toute personne qualifiée, en vertu
du droit de la province, pour donner des avis juridiques.
(legal counsel)

contrat financier admissible Contrat d’une catégorie
prescrite. (eligible financial contract)

convention collective S’agissant d’'une personne insol-
vable, s’entend au sens donné a ce terme par les régles de
droit applicables aux négociations collectives entre elle et
l’agent négociateur. (collective agreement)

créancier Personne titulaire d’'une réclamation prou-
vable a ce titre sous le régime de la présente loi. (credi-
tor)
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current assets means cash, cash equivalents — includ-
ing negotiable instruments and demand deposits — in-
ventory or accounts receivable, or the proceeds from any
dealing with those assets; (actif a court terme)

date of the bankruptcy, in respect of a person, means
the date of

(a) the granting of a bankruptcy order against the per-
son,

(b) the filing of an assignment in respect of the per-
son, or

(c) the event that causes an assignment by the person
to be deemed; (date de la faillite)

date of the initial bankruptcy event, in respect of a
person, means the earliest of the day on which any one of
the following is made, filed or commenced, as the case
may be:

(a) an assignment by or in respect of the person,
(b) a proposal by or in respect of the person,
(c) anotice of intention by the person,

(d) the first application for a bankruptcy order against
the person, in any case

(i) referred to in paragraph 50.4(8)(a) or 57(a) or
subsection 61(2), or

(ii) in which a notice of intention to make a propos-
al has been filed under section 50.4 or a proposal
has been filed under section 62 in respect of the
person and the person files an assignment before
the court has approved the proposal,

(e) the application in respect of which a bankruptcy
order is made, in the case of an application other than
one referred to in paragraph (d), or

(f) proceedings under the Companies’ Creditors Ar-
rangement Act; (ouverture de la faillite)

debtor includes an insolvent person and any person
who, at the time an act of bankruptcy was committed by
him, resided or carried on business in Canada and, where
the context requires, includes a bankrupt; (débiteur)

director in respect of a corporation other than an in-
come trust, means a person occupying the position of di-
rector by whatever name called and, in the case of an in-
come trust, a person occupying the position of trustee by
whatever name called; (administrateur)

créancier garanti Personne titulaire d'une hypothéque,
d’'un gage, d’'une charge ou d’un privilege sur ou contre
les biens du débiteur ou une partie de ses biens, a titre de
garantie d'une dette échue ou a échoir, ou personne dont
la réclamation est fondée sur un effet de commerce ou
garantie par ce dernier, lequel effet de commerce est dé-
tenu comme garantie subsidiaire et dont le débiteur n’est
responsable qu’indirectement ou secondairement. S’en-
tend en outre :

a) de la personne titulaire, selon le Code civil du Qué-
bec ou les autres lois de la province de Québec, d'un
droit de rétention ou d’une priorité constitutive de
droit réel sur ou contre les biens du débiteur ou une
partie de ses biens;

b) lorsque l'exercice de ses droits est assujetti aux
regles prévues pour I'exercice des droits hypothécaires
au livre sixieme du Code civil du Québec intitulé Des
priorités et des hypothéques :

(i) de la personne qui vend un bien au débiteur,
sous condition ou a tempérament,

(ii) de la personne qui achéte un bien du débiteur
avec faculté de rachat en faveur de celui-ci,

(iii) du fiduciaire d’une fiducie constituée par le dé-
biteur afin de garantir 'exécution d’une obligation.
(secured creditor)

date de la faillite S’agissant d’'une personne, la date :
a) soit de I’ordonnance de faillite la visant;
b) soit du dép6t d'une cession de biens la visant;

c) soit du fait sur la base duquel elle est réputée avoir
fait une cession de biens. (date of the bankruptcy)

débiteur Sont assimilées a un débiteur toute personne
insolvable et toute personne qui, a I'époque ou elle a
commis un acte de faillite, résidait au Canada ou y exer-
cait des activités. S’entend en outre, lorsque le contexte
I'exige, d'un failli. (debtor)

disposition [Abrogée, 2005, ch. 47, art. 2]
enfant [Abrogée, 2000, ch. 12, art. 8]

entreprise de service public Vise notamment la per-
sonne ou l'organisme qui fournit du combustible, de 'eau
ou de l'électricité, un service de télécommunications,
d’enlevement des ordures ou de lutte contre la pollution
ou encore des services postaux. (public utility)
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eligible financial contract means an agreement of a
prescribed kind; (contrat financier admissible)

equity claim means a claim that is in respect of an equi-
ty interest, including a claim for, among others,

(a) a dividend or similar payment,
(b) areturn of capital,
(c) aredemption or retraction obligation,

(d) a monetary loss resulting from the ownership,
purchase or sale of an equity interest or from the
rescission, or, in Quebec, the annulment, of a pur-
chase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim re-
ferred to in any of paragraphs (a) to (d); (réclamation
relative a des capitaux propres)

equity interest means

(a) in the case of a corporation other than an income
trust, a share in the corporation — or a warrant or op-
tion or another right to acquire a share in the corpora-
tion — other than one that is derived from a convert-
ible debt, and

(b) in the case of an income trust, a unit in the income
trust — or a warrant or option or another right to ac-
quire a unit in the income trust — other than one that
is derived from a convertible debt; (intérét relatif a
des capitaux propres)

executing officer includes a sheriff, a bailiff and any of-
ficer charged with the execution of a writ or other process
under this Act or any other Act or proceeding with re-
spect to any property of a debtor; (huissier- exécutant)

financial collateral means any of the following that is
subject to an interest, or in the Province of Quebec a
right, that secures payment or performance of an obliga-
tion in respect of an eligible financial contract or that is
subject to a title transfer credit support agreement:

(a) cash or cash equivalents, including negotiable in-
struments and demand deposits,

(b) securities, a securities account, a securities entitle-
ment or a right to acquire securities, or

(c) a futures agreement or a futures account; (garan-

tie financiere)

General Rules means the General Rules referred to in
section 209; (Regles générales)

failli Personne qui a fait une cession ou contre laquelle a
été rendue une ordonnance de faillite. Peut aussi s’en-
tendre de la situation juridique d’une telle personne.
(bankrupt)

faillite 1’état de faillite ou le fait de devenir en faillite.
(bankruptcy)

fiducie de revenu Fiducie qui posséde un actif au
Canada et dont les parts sont inscrites a une bourse de
valeurs mobiliéres visée par les Régles générales a la date
de l'ouverture de la faillite, ou sont détenues en majorité
par une fiducie dont les parts sont inscrites a une telle
bourse a cette date. (income trust)

garantie financiére S’il est assujetti soit a un intérét ou,
dans la province de Québec, & un droit garantissant le
paiement d'une somme ou l’exécution dune obligation
relativement a un contrat financier admissible, soit a un
accord de transfert de titres pour obtention de crédit, 'un
ou l'autre des éléments suivants :

a) les sommes en especes et les équivalents de tréso-
rerie — notamment les effets négociables et dépots a
vue;

b) les titres, comptes de titres, droits intermédiés et
droits d’acquérir des titres;

c) les contrats a terme ou comptes de contrats a
terme. (financial collateral)

huissier-exécutant Shérif, huissier ou autre personne
chargée de I'exécution d’'un bref ou autre procédure sous
lautorité de la présente loi ou de toute autre loi, ou de
toute autre procédure relative aux biens du débiteur.
(sheriff)

intérét relatif a des capitaux propres

a) S’agissant d’'une personne morale autre quune fi-
ducie de revenu, action de celle-ci ou bon de souscrip-
tion, option ou autre droit permettant d’acquérir une
telle action et ne provenant pas de la conversion d'une
dette convertible;

b) s’agissant d’une fiducie de revenu, part de celle-ci
ou bon de souscription, option ou autre droit permet-
tant d’acquérir une telle part et ne provenant pas de la
conversion d’une dette convertible. (equity interest)

localité En parlant d’'un débiteur, le lieu principal ou, se-
lon le cas::

a) il a exercé ses activités au cours de I'année précé-
dant 'ouverture de sa faillite;
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income trust means a trust that has assets in Canada if

(a) its units are listed on a prescribed stock exchange
on the date of the initial bankruptcy event, or

(b) the majority of its units are held by a trust whose
units are listed on a prescribed stock exchange on the
date of the initial bankruptcy event; (fiducie de reve-
nu)

insolvent person means a person who is not bankrupt
and who resides, carries on business or has property in
Canada, whose liabilities to creditors provable as claims
under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obliga-
tions as they generally become due,

(b) who has ceased paying his current obligations in
the ordinary course of business as they generally be-
come due, or

(c) the aggregate of whose property is not, at a fair
valuation, sufficient, or, if disposed of at a fairly con-
ducted sale under legal process, would not be suffi-
cient to enable payment of all his obligations, due and
accruing due; (personne insolvable)

legal counsel means any person qualified, in accor-
dance with the laws of a province, to give legal advice;
(conseiller juridique)

locality of a debtor means the principal place

(a) where the debtor has carried on business during
the year immediately preceding the date of the initial
bankruptcy event,

(b) where the debtor has resided during the year im-
mediately preceding the date of the initial bankruptcy
event, or

(c) in cases not coming within paragraph (a) or (b),
where the greater portion of the property of the debtor
is situated; (/ocalité)

Minister means the Minister of Industry; (ministre)

net termination value means the net amount obtained
after netting or setting off or compensating the mutual
obligations between the parties to an eligible financial
contract in accordance with its provisions; (valeurs
nettes dues a la date de résiliation)

official receiver means an officer appointed under sub-
section 12(2); (séquestre officiel)

b) il a résidé au cours de 'année précédant ’ouverture
de sa faillite;

c¢) se trouve la plus grande partie de ses biens, dans
les cas non visés aux alinéas a) ou b). (locality of a
debtor)

localité d’un débiteur[Abrogée, 2005, ch. 47, art. 2(F)]
ministre Le ministre de I'Industrie. (Minister)

moment de la faillite S’agissant d’'une personne, le mo-
ment :

a) soit du prononcé de I'ordonnance de faillite la vi-
sant;

b) soit du dép6t d'une cession de biens la visant;

c) soit du fait sur la base duquel elle est réputée avoir
fait une cession de biens. (time of the bankruptcy)

opération sous-évaluée Toute disposition de biens ou
fourniture de services pour laquelle le débiteur ne regoit
aucune contrepartie ou en recoit une qui est manifeste-
ment inférieure a la juste valeur marchande de celle qu'’il
a lui-méme donnée. (transfer at undervalue)

ouverture de la faillite Relativement a une personne, le
premier en date des événements suivants a survenir :

a) le dépot d’une cession de biens la visant;
b) le dépot d’'une proposition la visant;

c) le dépot d’un avis d’'intention par elle;

d) le dépot de la premiére requéte en faillite :

(i) dans les cas visés aux alinéas 50.4(8) a) et 57 a)
et au paragraphe 61(2),

(ii) dans le cas ou la personne, alors qu’elle est vi-
sée par un avis d’intention déposé aux termes de
Particle 50.4 ou une proposition déposée aux termes
de T’article 62, fait une cession avant que le tribunal
ait approuvé la proposition;

e) dans les cas non visés a I'alinéa d), le dépot de la re-
quéte a ’égard de laquelle une ordonnance de faillite
est rendue;

f) l'introduction d’une procédure sous le régime de la
Loi sur les arrangements avec les créanciers des com-
pagnies. (date of the initial bankruptcy event)

personne
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person includes a partnership, an unincorporated asso-
ciation, a corporation, a cooperative society or a coopera-
tive organization, the successors of a partnership, of an
association, of a corporation, of a society or of an organi-
zation and the heirs, executors, liquidators of the succes-
sion, administrators or other legal representatives of a
person; (personne)

prescribed

(a) in the case of the form of a document that is by
this Act to be prescribed and the information to be
given therein, means prescribed by directive issued by
the Superintendent under paragraph 5(4)(e), and

(b) in any other case, means prescribed by the Gener-
al Rules; (prescrit)

property means any type of property, whether situated
in Canada or elsewhere, and includes money, goods,
things in action, land and every description of property,
whether real or personal, legal or equitable, as well as
obligations, easements and every description of estate,
interest and profit, present or future, vested or contin-
gent, in, arising out of or incident to property; (bien)

proposal means

(a) in any provision of Division I of Part III, a propos-
al made under that Division, and

(b) in any other provision, a proposal made under Di-
vision I of Part III or a consumer proposal made under
Division II of Part III

and includes a proposal or consumer proposal, as the
case may be, for a composition, for an extension of time
or for a scheme or arrangement; (proposition concor-
dataire ou proposition)

public utility includes a person or body who supplies fu-
el, water or electricity, or supplies telecommunications,
garbage collection, pollution control or postal services;
(entreprise de service public)

resolution or ordinary resolution means a resolution
carried in the manner provided by section 115; (résolu-
tion ou résolution ordinaire)

secured creditor means a person holding a mortgage,
hypothec, pledge, charge or lien on or against the proper-
ty of the debtor or any part of that property as security
for a debt due or accruing due to the person from the
debtor, or a person whose claim is based on, or secured
by, a negotiable instrument held as collateral security

a) Sont assimilés aux personnes les sociétés de per-
sonnes, associations non constituées en personne mo-
rale, personnes morales, sociétés et organisations co-
opératives, ainsi que leurs successeurs;

b) sont par ailleurs assimilés aux personnes leurs hé-
ritiers, liquidateurs de succession, exécuteurs testa-
mentaires, administrateurs et autres représentants 1é-
gaux. (person)

personne insolvable Personne qui n’est pas en faillite
et qui réside au Canada ou y exerce ses activités ou qui a
des biens au Canada, dont les obligations, constituant a
I’égard de ses créanciers des réclamations prouvables aux
termes de la présente loi, s’élevent a mille dollars et, se-
lon le cas::

a) qui, pour une raison quelconque, est incapable de
faire honneur a ses obligations au fur et a mesure de
leur échéance;

b) qui a cessé d’acquitter ses obligations courantes
dans le cours ordinaire des affaires au fur et a mesure
de leur échéance;

c) dont la totalité des biens n’est pas suffisante,
d’apres une juste estimation, ou ne suffirait pas, s’il en
était disposé lors d’'une vente bien conduite par autori-
té de justice, pour permettre I'acquittement de toutes
ses obligations échues ou a échoir. (insolvent per-
son)

personne morale Personne morale qui est autorisée a
exercer des activités au Canada ou qui y a un établisse-
ment ou y possede des biens, ainsi que toute fiducie de
revenu. Sont toutefois exclues les banques, banques
étrangeres autorisées au sens de l'article 2 de la Loi sur
les banques, compagnies d’assurance, sociétés de fiducie
ou sociétés de prét constituées en personnes morales.
(corporation)

prescrit

a) Dans le cas de la forme de documents a prescrire
au titre de la présente loi et des renseignements qui
doivent y figurer, prescrit par le surintendant en appli-
cation de 'alinéa 5(4) e);

b) dans les autres cas, prescrit par les Regles géné-
rales. (prescribed)

proposition concordataire ou proposition S’entend :

a) ala section I de la partie 111, de la proposition faite
au titre de cette section;
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and on which the debtor is only indirectly or secondarily
liable, and includes

(a) a person who has a right of retention or a prior
claim constituting a real right, within the meaning of
the Civil Code of Québec or any other statute of the
Province of Quebec, on or against the property of the
debtor or any part of that property, or

(b) any of

(i) the vendor of any property sold to the debtor
under a conditional or instalment sale,

(ii) the purchaser of any property from the debtor
subject to a right of redemption, or

(iii) the trustee of a trust constituted by the debtor
to secure the performance of an obligation,

if the exercise of the person’s rights is subject to the
provisions of Book Six of the Civil Code of Québec en-
titled Prior Claims and Hypothecs that deal with the
exercise of hypothecary rights; (créancier garanti)

settlement [Repealed, 2005, c. 47, s. 2]

shareholder includes a member of a corporation — and,
in the case of an income trust, a holder of a unit in an in-
come trust — to which this Act applies; (actionnaire)

sheriff [Repealed, 2004, c. 25, s. 7]

special resolution means a resolution decided by a ma-
jority in number and three-fourths in value of the credi-
tors with proven claims present, personally or by proxy,
at a meeting of creditors and voting on the resolution;
(résolution spéciale)

Superintendent means  the  Superintendent  of
Bankruptcy appointed under subsection 5(1); (surinten-
dant)

Superintendent of Financial Institutions means the
Superintendent of Financial Institutions appointed under
subsection 5(1) of the Office of the Superintendent of Fi-
nancial Institutions Act; (surintendant des institutions
financiéres)

time of the bankruptcy, in respect of a person, means
the time of

(a) the granting of a bankruptcy order against the per-
son,

(b) the filing of an assignment by or in respect of the
person, or

b) dans le reste de la présente loi, de la proposition
faite au titre de la section I de la partie III ou d’'une
proposition de consommateur faite au titre de la sec-
tion II de la partie II1.

Est également visée la proposition ou proposition de
consommateur faite en vue d’'un concordat, d'un ater-
moiement ou d’'un accommodement. (proposal)

réclamation prouvable en matiére de faillite ou récla-
mation prouvable Toute réclamation ou créance pou-
vant étre prouvée dans des procédures intentées sous
lautorité de la présente loi par un créancier. (claim
provable in bankruptcy, provable claim or claim prov-
able)

réclamation relative a des capitaux propres Réclama-
tion portant sur un intérét relatif a des capitaux propres
et visant notamment :

a) un dividende ou un paiement similaire;
b) un remboursement de capital;

c) tout droit de rachat d’actions au gré de l’action-
naire ou de remboursement anticipé d’actions au gré
de I’émetteur;

d) des pertes pécuniaires associées a la propriété, a
Pachat ou a la vente d’un intérét relatif a des capitaux
propres ou a lannulation de cet achat ou de cette
vente;

e) une contribution ou une indemnité relative a toute
réclamation visée a I'un des alinéas a) a d). (equity
claim)

Régles générales Les Reégles générales établies en ap-
plication de I'article 209. (General Rules)

résolution ou résolution ordinaire Résolution adoptée
conformément a larticle 115. (resolution or ordinary
resolution)

résolution spéciale Résolution décidée par une majori-
té en nombre et une majorité des trois quarts en valeur
des créanciers titulaires de réclamations prouvées, pré-
sents personnellement ou représentés par fondés de pou-
voir & une assemblée des créanciers et votant sur la réso-
lution. (special resolution)

séquestre officiel Fonctionnaire nommé en vertu du
paragraphe 12(2). (official receiver)

surintendant Le surintendant des faillites nommé aux
termes du paragraphe 5(1). (Superintendent)
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(c) the event that causes an assignment by the person
to be deemed; (moment de la faillite)

title transfer credit support agreement means an
agreement under which an insolvent person or a
bankrupt has provided title to property for the purpose of
securing the payment or performance of an obligation of
the insolvent person or bankrupt in respect of an eligible
financial contract; (accord de transfert de titres pour
obtention de crédit)

transfer at undervalue means a disposition of property
or provision of services for which no consideration is re-
ceived by the debtor or for which the consideration re-
ceived by the debtor is conspicuously less than the fair
market value of the consideration given by the debtor;
(opération sous-évaluée)

trustee or licensed trustee means a person who is li-
censed or appointed under this Act. (syndic ou syndic
autorisé)

R.S., 1985, c. B-3, s. 2; R.S., 1985, c. 31 (1st Supp.), s. 69; 1992, c. 1, s. 145(F), c. 27, 5. 3;
1995, c. 1, s. 62; 1997, c. 12,s. 1; 1999, c. 28, s. 146, c. 31, s. 17; 2000, c. 12, s. 8; 2001, c.
4,s.25,c.9,s.572; 2004, c. 25, s. 7; 2005, c. 3, s. 11, c. 47, s. 2; 2007, c. 29, s. 91, c. 36,
s.1; 2012, c. 31, s. 414; 2015, c. 3, s. 6(F); 2018, c. 10, s. 82.

Designation of beneficiary

2.1 A change in the designation of a beneficiary in an in-
surance contract is deemed to be a disposition of proper-
ty for the purpose of this Act.

1997, c. 12, s. 2; 2004, c. 25, s. 8; 2005, c. 47, s. 3.

Superintendent’s division office

2.2 Any notification, document or other information
that is required by this Act to be given, forwarded,
mailed, sent or otherwise provided to the Superinten-
dent, other than an application for a licence under sub-
section 13(1), shall be given, forwarded, mailed, sent or
otherwise provided to the Superintendent at the Superin-
tendent’s division office as specified in directives of the
Superintendent.

1997,c¢.12,s. 2.

3 [Repealed, 2005, c. 47, s. 4]

Definitions
4 (1) In this section,

entity means a person other than an individual; (entité)

surintendant des institutions financiéres Le surinten-
dant des institutions financiéeres nommé en application
du paragraphe 5(1) de la Loi sur le Bureau du surinten-
dant des institutions financiéres. (Superintendent of
Financial Institutions)

syndic ou syndic autorisé Personne qui détient une li-
cence ou est nommée en vertu de la présente loi.
(trustee or licensed trustee)

tribunal Sauf aux alinéas 178(1)a) et a.1) et aux articles
204.1 a 204.3, tout tribunal mentionné aux paragraphes
183(1) ou (1.1). Y est assimilé tout juge de ce tribunal ain-
si que le greffier ou le registraire de celui-ci, lorsqu’il
exerce les pouvoirs du tribunal qui lui sont conférés au
titre de la présente loi. (court)

union de fait Relation qui existe entre deux conjoints de
fait. (common-law partnership)

valeurs nettes dues a la date de résiliation La somme
nette obtenue aprés compensation des obligations mu-
tuelles des parties a un contrat financier admissible effec-
tuée conformément a ce contrat. (net termination val-
ue)

L.R. (1985), ch. B-3, art. 2; L.R. (1985), ch. 31 (1¢" suppl.), art. 69; 1992, ch. 1, art. 145(F),
ch. 27, art. 3; 1995, ch. 1, art. 62; 1997, ch. 12, art. 1; 1999, ch. 28, art. 146, ch. 31, art.
17; 2000, ch. 12, art. 8; 2001, ch. 4, art. 25, ch. 9, art. 572; 2004, ch. 25, art. 7; 2005, ch. 3,
art. 11, ch. 47, art. 2; 2007, ch. 29, art. 91, ch. 36, art. 1; 2012, ch. 31, art. 414; 2015, ch.
3, art. 6(F); 2018, ch. 10, art. 82.

Désignation de bénéficiaires

2.1 La modification de la désignation du bénéficiaire
d’une police d’assurance est réputée étre une disposition
de biens pour I'application de la présente loi.

1997, ch. 12, art. 2; 2004, ch. 25, art. 8; 2005, ch. 47, art. 3.

Bureau de division

2.2 Sauf dans le cas de la demande de licence prévue au
paragraphe 13(1), les notifications et envois de docu-
ments ou renseignements a effectuer au titre de la pré-
sente loi aupres du surintendant le sont au bureau de di-
vision spécifié par ses instructions.

1997, ch. 12, art. 2.

3 [Abrogé, 2005, ch. 47, art. 4]

Définitions
4 (1) Les définitions qui suivent s’appliquent au présent
article.

entité Personne autre qu'une personne physique. (enti-
ty)
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March 5, 2004

ENDORSEMENT

[1] As argued this motion by Locals 1005, 5328 and 8782 United Steel Workers of America
(collectively "Union™) to rescind the initial order and dismiss the application of Stelco Inc. ("Stelco™)
and various of its subsidiaries (collectively "Sub Applicants’) for access to the protection and
process of the Companies Creditors Arrangement Act ("CCAA") was that this access should be
denied on the basis that Stelco was not a "debtor company” as defined in s. 2 of the CCAA because it
was not insolvent.
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[2] Allow me to observe that there was a great deal of debate in the materials and submissions as
to the reason(s) that Stelco found itself in with respect to what Michael Locker (indicating he was
"an expert in the area of corporate restructuring and a leading steel industry analyst") swore to at
paragraph 12 of his affidavit was the "current crisis':

12. Contending with weak operating results and resulting tight cash flow,
management has deliberately chosen not to fund its employee benefits. By
contrast, Dofasco and certain other steel companies have consistently funded both
their employee benefit obligations as well as debt service. If Stelco’s management
had chosen to fund pension obligations, presumably with borrowed money, the
current crisis and related restructuring plans would focus on debt restructuring as
opposed to the reduction of employee benefits and related liabilities. [Emphasis
added.]

[3] For the purpose of determining whether Stelco is insolvent and therefore could be considered
to be a debtor company, it matters not what the cause or who caused the financial difficulty that
Stelco is in as admitted by Locker on behalf of the Union. The management of a corporation could
be completely incompetent, inadvertently or advertently; the corporation could be in the grip of
ruthless, hard hearted and hard nosed outside financiers; the corporation could be the innocent victim
of uncaring policy of alevel of government; the employees (unionized or non-unionized) could be
completely incompetent, inadvertently or advertently; the relationship of labour and management
could be absolutely poisonous; the corporation could be the victim of unforeseen events affecting its
viability such a as a fire destroying an essential area of its plant and equipment or of rampaging
dumping. One or more or al of these factors (without being exhaustive), whether or not of varying
degree and whether or not in combination of some may well have been the cause of a corporation’s
difficulty. The point here is that Stelco’s difficulty exists; the only question is whether Stelco is
insolvent within the meaning of that in the "debtor company” definition of the CCAA. However, |
would point out, as | did in closing, that no matter how this motion turns out, Stelco does have a
problem which has to be addressed — addressed within the CCAA process if Stelco is insolvent or
addressed outside that process if Stelco is determined not to be insolvent. The status quo will lead to
ruination of Stelco (and its Sub Applicants) and as a result will very badly affect its stakeholder,
including pensioners, employees (unionized and non-unionized), management, creditors, suppliers,
customers, local and other governments and the local communities. In such situations, time is a
precious commodity; it cannot be wasted; no matter how much some would like to take time outs,
the clock cannot be stopped. The watchwords of the Commercial List are equally applicable in such
circumstances. They are communication, cooperation and common sense. | appreciate that these
cases frequently invoke emotions running high and wild; that is understandable on a human basis but
it isthe considered, rational approach which will solve the problem.

[4] The time to determine whether a corporation is insolvent for the purpose of it being a "debtor
company" and thus able to make an application to proceed under the CCAA is the date of filing, in
this case January 29, 2004.

[5] The Monitor did not file areport as to this question of insolvency asit properly advised that it
wished to take a neutral role. | understand however, that it did provide some assistance in the
preparation of Exhibit C to Hap Steven’s affidavit.
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[6] If | determine in this motion that Stelco is not insolvent, then the initial order would be set
aside. See Montreal Trust Co. of Canada v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14
(P.E.I.C.A.). Theonusison Stelco as| indicated in my January 29, 2004 endorsement.

[7 S. 2 of the CCAA defines "debtor company"” as:
"debtor company" means any company that:
(a) isbankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of Bankruptcy and
Insolvency Act [“BIA”] or deemed insolvent within the meaning of the Winding-
Up and Restructuring Act, whether or not proceedings in respect of the company
have been taken under either of those Acts;

(c) has made an authorized assignment against which areceiving order has been
made under the Bankruptcy and Insolvency Act; or

(d) isin the course of being wound-up under the Winding-Up and Restructuring
Act because the company is insolvent.

[8] Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be
able to qualify under (b) in light of the fact that as of January 29, 2004 whether or not it was entitled
to receive the CCAA protection under (@) as being insolvent, it had ceased to pay its pre-filing debts.
| would merely observe as | did at the time of the hearing that | do not find this argument attractive
in the least. The most that could be said for that is that such game playing would be ill advised and
in my view would not be rewarded by the exercise of judicial discretion to allow such an applicant
the benefit of a CCAA stay and other advantages of the procedure for if it were capriciously done
where there is not reasonable need, then such ought not to be granted. However, | would point out
that if a corporation did capriciousy do so, then one might well expect a creditor-initiated
application so as to take control of the process (including likely the ouster of management including
directors who authorized such unnecessary stoppage); in such a case, while the corporation would
not likely be successful in a corporation application, it is likely that a creditor application would find
favour of judicial discretion.

[9] This judicial discretion would be exercised in the same way generaly as is the case where
s. 43(7) of the BIA comesinto play whereby a bankruptcy receiving order which otherwise meets the
test may be refused. See Re Kenwood Hills Development Inc. (1995), 30 C.B.R. (3d) 44 (Ont. Gen.
Div.) where at p. 45 | observed:

The discretion must be exercised judicially based on credible evidence; it should
be used according to common sense and justice and in a manner which does not
result in an injustice: See Re Churchill Forest Industries (Manitoba) Ltd.
(1971), 16 C.B.R. (NS) 158 (Man. Q.B.).

[10] Anderson J. in Re MGM Electric Co. Ltd. (1982), 42 C.B.R. (N.S.) 29 (Ont. S.C.) at p. 30
declined to grant a bankruptcy receiving order for the eminently good sense reason that it would be
counterproductive: "Having regard for the value of the enterprise and having regard to the evidence
before me, | think it far from clear that a receiving order would confer a benefit on anyone." This
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common sense approach to the judicial exercise of discretion may be contrasted by the rather more
puzzling approach in Re TDM Software Systems Inc. (1986), 60 C.B.R. (N.S.) 92 (Ont. S.C.).

[11] The Union, supported by the International United Steel Workers of America
("International™), indicated that if certain of the obligations of Stelco were taken into account in the
determination of insolvency, then a very good number of large Canadian corporations would be able
to make an application under the CCAA. | am of the view that this concern can be addressed as
follows. The test of insolvency is to be determined on its own merits, not on the basis that an
otherwise technically insolvent corporation should not be alowed to apply. However, if a
technically insolvent corporation were to apply and there was no material advantage to the
corporation and its stakeholders (in other words, a pressing need to restructure), then one would
expect that the court’s discretion would be judicially exercised against granting CCAA protection
and ancillary relief. In the case of Stelco, it is recognized, as discussed above, that it isin crisis and
in need of restructuring — which restructuring, if it is insolvent, would be best accomplished within a
CCAA proceeding. Further, | am of the view that the track record of CCAA proceedings in this
country demonstrates a healthy respect for the fundamental concerns of interested parties and
stakeholders. | have consistently observed that much more can be achieved by negotiations outside
the courtroom where there is a reasonable exchange of information, views and the exploration of
possible solutions and negotiations held on a without prejudice basis than likely can be achieved by
resorting to the legal combative atmosphere of the courtroom. A mutual problem requires a mutual
solution. The basic interest of the CCAA is to rehabilitate insolvent corporations for the benefit of
all stakeholders. To do this, the cause(s) of the insolvency must be fixed on along term viable basis
so that the corporation may be turned around. It is not achieved by positional bargaining in a tug of
war between two parties, each trying for a larger siice of a defined size pie; it may be achieved by
taking steps involving shorter term equitable sacrifices and implementing sensible approaches to
improve productivity to ensure that the pie grows sufficiently for the long term to accommodate the
reasonabl e needs of the parties.

[12] It appearsthat it isagiven that the Sub Applicants are in fact insolvent. The question then is
whether Stelco isinsolvent.

[13] There was a question as to whether Stelco should be restricted to the materia in its
application as presented to the Court on January 29, 2004. | would observe that CCAA proceedings
are not in the nature of the traditional adversarial lawsuit usually found in our courtrooms. It seems
to me that it would be doing a disservice to the interest of the CCAA to artificialy keep the Court in
the dark on such a question. Presumably an otherwise deserving "debtor company” would not be
allowed access to a continuing CCAA proceeding that it would be entitled to merely because some
potential evidence were excluded for traditional adversarial technical reasons. | would point out that
in such a case, there would be no prohibition against such a corporation reapplying (with the
additional material) subsequently. In such a case, what would be the advantage for anyone of a
"pause" before being able to proceed under the rehabilitative process under the CCAA. On a
practical basis, | would note that all too often corporations will wait too long before applying, at least
this was a significant problem in the early 1990s. In Re Inducon Development Corp. (1991), 8
C.B.R. (3d) 306 (Ont. Gen. Div.), | observed:

Secondly, CCAA isdesigned to be remedidl; it is not, however, designed to be
preventative. CCAA should not be the last gasp of a dying company; it should
be implemented, if it isto be implemented, at a stage prior to the death throe.

2004 CanLll 24933 (ON SC)



-5-

[14] It seemsto me that the phrase "death throe" could be reasonably replaced with "death spiral”.
In Re Cumberland Trading Inc. (1994), 23 C.B.R. (3d) 225 (Ont. Gen. Div.), | went on to expand on
thisat p. 228:

I would also observe that all too frequently debtors wait until virtually the last
moment, the last moment, or in some cases, beyond the last moment before even
beginning to think about reorganizationa (and the attendant support that any
successful reorganization requires from the creditors). | noted the lamentable
tendency of debtors to deal with these situations as "last gasp” desperation
moves in Re Inducon Development Corp. (1992), 8 C.B.R. (3d) 308 (Ont. Gen.
Div.). To deal with matters on this basis minimizes the chances of success, even
if “success’ may have been available with earlier spade work.

[15] | have not been able to find in the CCAA reported cases any instance where there has been an
objection to a corporation availing itself of the facilities of the CCAA on the basis of whether the
corporation was insolvent. Indeed, as indicated above, the major concern here has been that an
applicant leaves it so late that the timetable of necessary steps may get impossibly compressed. That
is not to say that there have not been objections by parties opposing the application on various other
grounds. Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a trust
deed; | recall that in Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101; 1
O.R. (3d) 280 (C.A)), the initia application was rejected in the morning because there had only been
one debenture issued but another one was issued prior to the return to court that afternoon. This case
stands for the general proposition that the CCAA should be given alarge and liberal interpretation. |
should note that there was in Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999), 10
C.B.R. (4™ 133 (Ont. S.C.J.) a determination that in a creditor application, the corporation was
found not to be insolvent, but see below as to BIA test (c) my views as to the correctness of this
decision.

[16] In Re Lehndorff General Partner Ltd. (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.) | observed
atp. 32

One of the purposes of the CCAA is to facilitate ongoing operations of a
business where its assets have a greater value as part of an integrated system
than individually. The CCAA facilitates reorganization of a company where the
alternative, sale of the property piecemedl, is likely to yield far less satisfaction
to the creditors.

[17]  In Re Anvil Range Mining Corp. (2002), 34 C.B.R. (4™ 157 (Ont. C.A.), the court stated to
the same effect:

The second submission is that the plan is contrary to the purposes of the CCAA.
Courts have recognized that the purpose of the CCAA isto enable compromises
to be made for the common benefit of the creditors and the company and to keep
the company alive and out of the hands of liquidators.

[18] Encompassed in this is the concept of saving employment if a restructuring will result in a
viable enterprise. See Diemaster Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133 (Ont.
Gen. Div.). This concept has been a continuing thread in CCAA cases in this jurisdiction stretching
back for at least the past 15 years, if not before.
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[19] | would also note that the jurisprudence and practical application of the bankruptcy and
insolvency regime in place in Canada has been constantly evolving. The early jails of what became
Canada were populated to the extent of almost half their capacity by bankrupts. Rehabilitation and a
fresh start for the honest but unfortunate debtor came afterwards. Most recently, the Bankruptcy Act
was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposa to
creditors. At the same time, the CCAA was amended to eliminate the threshold criterion of there
having to be debentures issued under a trust deed (this concept was embodied in the CCAA upon its
enactment in 1933 with a view that it would only be large companies with public issues of debt
securities which could apply). The size restriction was continued as there was now a threshold
criterion of at least $5 million of claims against the applicant. While this restriction may appear
discriminatory, it does have the practical advantage of taking into account that the costs
(administrative costs including professional fees to the applicant, and indeed to the other parties who
retain professionals) is a significant amount, even when viewed from the perspective of $5 million.
These costs would be prohibitive in a smaller situation. Parliament was mindful of the time horizons
involved in proposals under BIA where the maximum length of a proceeding including a stay is six
months (including al possible extensions) whereas under CCAA, the length isin the discretion of the
court judicially exercised in accordance with the facts and the circumstances of the case. Certainly
sooner is better than later. However, it is fair to observe that virtually al CCAA cases which
proceed go on for over six months and those with complexity frequently exceed a year.

[20] Restructurings are not now limited in practical terms to corporations merely compromising
their debts with their creditors in a balance sheet exercise. Rather there has been quite an emphasis
recently on operational restructuring as well so that the emerging company will have the benefit of a
long term viable fix, all for the benefit of stakeholders. See Klar-Pepplar Furniture Corp. v. Bank
of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states:

The proposed plan exemplifies the policy and objectives of the Act as it
proposes a regime for the court-supervised re-organization for the Applicant
company intended to avoid the devastating social and economic effects of a
creditor-initiated termination of its ongoing business operations and enabling the
company to carry on its business in a manner in which it is intended to cause the
least possible harm to the company, its creditors, its employees and former
employees and the communities in which its carries on and carried on its
business operations.

[21] The CCAA does not define "insolvent” or "insolvency”. Houlden & Morawetz, The 2004
Annotated Bankruptcy and Insolvency Act (Toronto, Carswell; 2003) at p. 1107 (N5) states:

In interpreting "debtor company”, reference must be had to the definition of
“insolvent person” in s. 2(1) of the Bankruptcy and Insolvency Act ...

To be able to use the Act, a company must be bankrupt or insolvent: Reference
re Companies Creditors Arrangement Act (Canada), 16 C.B.R. 1[1934] S.C.R.
659, [1934] 4 D.L.R.75. The company must, in its application, admit its
insolvency.

[22] It appearsto have become fairly common practice for applicants and others when referenceis
made to insolvency in the context of the CCAA to refer to the definition of "insolvent person” in the
BIA. That definition isasfollows:
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s. 2(1)...

"insolvent person” means a person who is not bankrupt and who resides, carries
on business or has property in Canada, and whose liability to creditors provable
as claims under this Act amount to one thousand dollars, and

(8 who is for any reason unable to meet his obligations as they generally
become due,

(b) who has ceased paying his current obligations in the ordinary course of
business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if
disposed of at a fairly conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, due and accruing due.

[23] Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets
the test of both (a) and (c). In addition, however, Stelco also indicates that since the CCAA does not
have a reference over to the BIA in relation to the (@) definition of “debtor company” as being a
company that is "(a) bankrupt or insolvent”, then this term of "insolvent" should be given the
meaning that the overall context of the CCAA requires. See the modern rule of statutory
interpretation which directs the court to take a contextual and purposive approach to the language of
the provision at issue as illustrated by Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R.
559 at p. 580:

Today thereis only one principle or approach, namely the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

[24] | notein particular that the (b), (c) and (d) aspects of the definition of "debtor company" all
refer to other statutes, including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with
reference over to the BIA (and otherwise refers to the BIA and the Winding-Up and Restructuring
Act). It seems to me that there is merit in considering that the test for insolvency under the CCAA
may differ somewhat from that under the BIA, so as to meet the specia circumstances of the CCAA
and those corporations which would apply under it. In that respect, | am mindful of the above
discussion regarding the time that is usually and necessarily (in the circumstances) taken in a CCAA
reorganization restructuring which is engaged in coming up with a plan of compromise and
arrangement. The BIA definition would appear to have been historically focussed on the question of
bankruptcy — and not reorganization of a corporation under a proposal since before 1992, secured
creditors could not be forced to compromise their claims, so that in practice there were no
reorganizations under the former Bankruptcy Act unless all secured creditors voluntarily agreed to
have their secured claims compromised. The BIA definition then was essentialy useful for being a
pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving order where the
upshot would be a realization on the bankrupt’ s assets (not likely involving the business carried on —
and certainly not by the bankrupt). Insolvency under the BIA is also important as to the Paulian
action events (eg., fraudulent preferences, settlements) as to the conduct of the debtor prior to the
bankruptcy; similarly as to the question of provincial preference legislation. Reorganization under a
plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist,
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albeit that the CCAA may also be used to have an orderly disposition of the assets and undertaking in
whole or in part.

[25] It seemsto methat given the time and stepsinvolved in areorganization, and the condition of
insolvency perforce requires an expanded meaning under the CCAA. Query whether the definition
under the BIA is now sufficient in that light for the allowance of sufficient time to carry through with
aredisticaly viable proposal within the maximum of six months allowed under the BIA? | think it
sufficient to note that there would not be much sense in providing for a rehabilitation program of
restructuring/reorganization under either statute if the entry test was that the applicant could not
apply until a rather late stage of its financial difficulties with the rather automatic result that in
situations of complexity of any material degree, the applicant would not have the financial resources
sufficient to carry through to hopefully a successful end. This would indeed be contrary to the
renewed emphasis of Parliament on “rescues’ as exhibited by the 1992 and 1997 amendments to the
CCAA and the BIA.

[26] Allow me now to examine whether Stelco has been successful in meeting the onus of
demonstrating with credible evidence on a common sense basis that it is insolvent within the
meaning required by the CCAA in regard to the interpretation of "debtor company” in the context
and within the purpose of that legidation. To a similar effect, see PWA Corp. v. Gemini Group
Automated Distribution Systems Inc. (1993), 103 D.L.R. (4™) 609 (Ont. C.A.), leave to appea to
S.C.C. dismissed wherein it was determined that the trial judge was correct in holding that a party
was not insolvent and that the statutory definition of insolvency pursuant to the BIA definition was
irrdlevant to determine that issue, since the agreement in question effectively provided its own
definition by implication. It seems to me that the CCAA test of insolvency advocated by Stelco and
which | have determined is a proper interpretation is that the BIA definition of (a), (b) or (c) of
insolvent person is acceptable with the caveat that as to (a), a financially troubled corporation is
insolvent if it is reasonably expected to run out of liquidity within reasonable proximity of time as
compared with the time reasonably required to implement a restructuring. That is, there should be a
reasonable cushion, which cushion may be adjusted and indeed become in effect an encroachment
depending upon reasonable access to DIP between financing. 1n the present case, Stelco accepts the
view of the Union’s affiant, Michael Mackey of Deloitte and Touche that it will otherwise run out of
funding by November 2004.

[27] On that basis, alow me to determine whether Stelco is insolvent on the basis of (i) what |
would refer to as the CCAA test as described immediately above, (ii) BIA test (a) or (iii) BIA test
(c). Indoing so, | will have to take into account the fact that Stephen, abeit a very experienced and
skilled person in the field of restructurings under the CCAA, unfortunately did not appreciate that the
material which was given to him in Exhibit E to his affidavit was modified by the caveats in the
source material that in effect indicated that based on appraisals, the fair value of the real assets
acquired was in excess of the purchase price for two of the U.S. comparators. Therefore the
evidence as to these comparators is significantly weakened. In addition at Q. 175-177 in his cross
examination, Stephen acknowledged that it was reasonable to assume that a purchaser would "take
over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the
plant." The extent of that assumption was not explored; however, | do note that there was
acknowledgement on the part of the Union that such an assumption would also have a reciprocal
negative effect on the purchase price.
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[28] The BIA tests are digunctive so that anyone meeting any of these tests is determined to be
insolvent: see Re Optical Recording Laboratories Inc. (1990), 75 D.L.R. (4") 747 (Ont. C.A) at
p. 756; Re Viteway Natural Foods Ltd. (1986), 63 C.B.R. (N.S.) 157 (B.C.S.C.) at p. 161. Thus, if |
determine that Stelco is insolvent on any one of these tests, then it would be a "debtor company”
entitled to apply for protection under the CCAA.

[29] Inmy view, the Union’s position that Stelco is not insolvent under BIA (a) because it has not
entirely used up its cash and cash facilities (including its credit line), that is, it is not yet as of
January 29, 2004 run out of liquidity conflates inappropriately the (a) test with the (b) test. The
Union’s view would render the (@) test necessarily as being redundant. See R. v. Proulx, [2000] 1
S.C.R. 61 at p. 85 for the principle that no legislative provision ought to be interpreted in a manner
which would “render it mere surplusage.” Indeed the plain meaning of the phrase "unable to meet
his obligations as they generally become due" requires a construction of test (a) which permits the
court to take a purposive assessment of a debtor’ s ability to meet his future obligations. See Re King
Petroleum Ltd. (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80:

With respect to cl. (a), it was argued that at the time the disputed payments were
made the company was able to meet its obligations as they generally became due
because no major debts were in fact due at that time. This was premised on the
fact that the moneys owed to Imperial Oil were not due until 10 days after the
receipt of the statements and that the statements had not then been received. |
am of the opinion that this is not a proper interpretation of cl. (a). Clause (a)
speaks in the present and future tenses and not in the past. | am of the opinion
that the company was an "insolvent person” within the meaning of cl. (a)
because by the very payment-out of the money in question it placed itself in a
position that it was unable to meet its obligations as they would generally
become due. In other words, it had placed itself in a position that it would not be
able to pay the obligations that it knew it had incurred and which it knew would
become due in the immediate future. [Emphasis added.]

[30] King was a case involving the question in a bankruptcy scenario of whether there was a
fraudulent preference during a period when the corporation was insolvent. Under those
circumstances, the "immediate future” does not have the same expansive meaning that one would
attribute to atime period in arestructuring forward looking situation.

[31] Stephen at paragraphs 40-49 addressed the restructuring question in general and its
applicability to the Stelco situation. At paragraph 41, he outlined the significant stages as follows:

The process of restructuring under the CCAA entails a number of different
stages, the most significant of which are asfollows:

(a) identification of the debtor’ s stakeholders and their interests;
(b) arranging for a process of meaningful communication;
(c) dealing with immediate relationship issues arising from a CCAA filing;

(d) sharing information about the issues giving rise to the debtor's need to
restructure;
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(e) developing restructuring alternatives; and
(f) building a consensus around a plan of restructuring.

[32] | note that January 29, 2004 is just 9-10 months away from November 2004. | accept as
correct his concluson based on his experience (and this is in accord with my own objective
experience in large and complicated CCAA proceedings) that Stelco would have the liquidity
problem within the time horizon indicated. In that regard, | also think it fair to observe that Stelco
realistically cannot expect any increase in its credit line with its lenders or access further outside
funding. To bridge the gap it must rely upon the stay to give it the uplift as to prefiling liabilities
(which the Union misinterpreted as a general turnaround in its cash position without taking into
account this uplift). As well, the Union was of the view that recent price increases would relieve
Stelco’ s liquidity problems; however, the answers to undertaking in this respect indicated:

With respect to the Business Plan, the average spot market sales price per ton
was $514, and the average contract business sales price per ton was $599. The
Forecast reflects an average spot market sales price per ton of $575, and average
contract business sales price per ton of $611. The average spot price used in the
forecast considers further announced price increases, recognizing, among other
things, the timing and the extent such increases are expected to become
effective. The benefit of the increase in sales prices from the Business Plan is
essentially offset by the substantial increase in production costs, and in particul ar
in raw material costs, primarily scrap and coke, as well as higher working capital
levels and a higher loan balance outstanding on the CIT credit facility as of
January 2004.

| accept that thisis generally acancel out or wash in all material respects.

[33] | notethat $145 million of cash resources had been used from January 1, 2003 to the date of
filing. Use of the credit facility of $350 million had increased from $241 million on November 30,
2003 to $293 million on the date of filing. There must be a reasonable reserve of liquidity to take
into account day to day, week to week or month to month variances and also provide for unforeseen
circumstances such as the breakdown of a piece of vital equipment which would significantly affect
production until remedied. Trade credit had been contracting as a result of appreciation by suppliers
of Stelco’s financial difficulties. The DIP financing of $75 million is only available if Stelco is
under CCAA protection. | also note that a shut down as a result of running out of liquidity would be
complicated in the case of Stelco and that even if conditions turned around more than reasonably
expected, start-up costs would be heavy and quite importantly, there would be a significant erosion
of the customer base (reference should be had to the Slater Hamilton plant in this regard). One does
not liquidate assets which one would not sell in the ordinary course of business to thereby artificially
salvage some liquidity for the purpose of the test: see Re Pacific Mobile Corporation; Robitaille v.
Les Industries I'ldlet Inc. and Bangue Canadienne Nationale (1979), 32 C.B.R. (N.S.) 209 (Que.
SC) a p. 220. As a rough test, | note that Stelco (albeit on a consolidated basis with all
subsidiaries) running significantly behind plan in 2003 from its budget of a profit of $80 million now
to aprojected loss of $192 million and cash has gone from a positive $209 million to a negative $114
million.

[34] Locker made the observation at paragraph 8 of his affidavit that:
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8. Stelco has performed poorly for the past few years primarily due to an
inadequate business strategy, poor utilization of assets, inefficient operations and
generally weak management leadership and decision-making. This point is best
supported by the fact that Stelco’s local competitor, Dofasco, has generated
outstanding results in the same period.

Table 1 to his affidavit would demonstrate that Dofasco has had superior profitability and cashflow
performance than its "neighbour" Stelco. He went on to observe at paragraphs 36-37:

36. Stelco can achieve significant cost reductions through means other than
cutting wages, pensions and benefits for employees and retirees. Stelco could
bring its cost levels down to those of restructured U.S. mills, with the potential
for lowering them below those of many U.S. mills.

37. Stelco could achieve substantial savings through productivity improvements
within the mechanisms of the current collective agreements. More importantly,
a major portion of this cost reduction could be achieved through constructive
negotiations with the USWA in an out-of-court restructuring that does not
require intervention of the courts through the vehicle of CCAA protection.

| accept his constructive comments that there is room for cost reductions and that there are
substantial savings to be achieved through productivity improvements. However, | do not see
anything detrimental to these discussions and negotiations by having them conducted within the
umbrella of a CCAA proceeding. See my comments above regarding the CCAA in practice.

[35] But | would observe and | am mystified by Locker’s observations at paragraph 12 (quoted
above), that Stelco should have borrowed to fund pension obligations to avoid its current financial
crisis. This presumes that the borrowed funds would not constitute an obligation to be paid back as
to principal and interest, but rather that it would assume the character of a cost-free "gift".

[36] | note that Mackey, without the "laundry list" he indicates at paragraph 17 of his second
affidavit, is unable to determine at paragraph 19 (for himself) whether Stelco was insolvent. Mackey
was unable to avail himself of al available information in light of the Union’s refusal to enter into a
confidentiality agreement. He does not closely adhere to the BIA tests as they are defined. In the
face of positive evidence about an applicant’s financial position by an experienced person with
expertise, it is not sufficient to displace this evidence by filing evidence which goes no further than
raising questions: see Anvil, supra at p. 162.

[37] The Union referred me to one of my decisions Standard Trustco Ltd. (Trustee of) v. Sandard
Trust Co. (1993), 13 O.R. (3d) 7 (Gen. Div.) where | stated as to the MacGirr affidavit:

The Trustee's cause of action is premised on MacGirr’s opinion that STC was
insolvent as at August 3, 1990 and therefore the STC common shares and
promissory note received by Trustco in return for the Injection had no value at
the time the Injection was made. Further, MacGirr ascribed no vaue to the
opportunity which the Injection gave to Trustco to restore STC and salvage its
thought to be existing $74 million investment. In stating his opinion MacGirr
defined solvency as.
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(a) the ability to meet liabilities as they fall due; and
(b) that assets exceed liabilities.

On cross-examination MacGirr testified that in his opinion on either test STC
was insolvent as at August 3, 1990 since as to (a) STC was experiencing then a
negative cash flow and as to (b) the STC financial statements incorrectly
reflected values. As far as (@) is concerned, | would comment that while |
concur with MacGirr that at some time in the long run a company that is
experiencing a negative cash flow will eventually not be able to meet liabilities
as they fall due but that is not the test (which is a “present exercise”). On that
current basis STC was meeting its liabilities on atimely basis.

[38] Aswill be seen from that expanded quote, MacGirr gave his own definitions of insolvency
which are not the same asthe s. 2 BIA tests (a), (b) and (c) but only a very loose paraphrase of (a)
and (c) and an omission of (b). Nor was| referred to the King or Proulx cases supra. Further, itis
obvious from the context that "sometime in the long run...eventually” is not afinite timein the
foreseeable future.

[39] | have not given any benefit to the $313 - $363 million of improvements referred to in the
affidavit of William Vaughan at paragraph 115 as those appear to be capital expenditures which will
have to be accommodated within a plan of arrangement or after emergence.

[40] It seemsto me that if the BIA (@) test is restrictively dealt with (as per my question to Union
counsel as to how far in the future should one look on a prospective basis being answered "24
hours") then Stelco would not be insolvent under that test. However, | am of the view that that
would be unduly restrictive and a proper contextual and purposive interpretation to be given when it
is being used for a restructuring purpose even under BIA would be to see whether there is a
reasonably foreseeable (at the time of filing) expectation that there is alooming liquidity condition or
crisis which will result in the applicant running out of "cash" to pay its debts as they generaly
become due in the future without the benefit of the say and ancillary protection and procedure by
court authorization pursuant to an order. | think thisisthe more appropriate interpretation of BIA (@)
test in the context of a reorganization or "rescue' as opposed to a threshold to bankruptcy
consideration or a fraudulent preferences proceeding. On that basis, | would find Stelco insolvent
from the date of filing. Even if one were not to give the latter interpretation to the BIA (a) test,
clearly for the above reasons and analysis, if one looks at the meaning of "insolvent” within the
context of a CCAA reorganization or rescue solely, then of necessity, the time horizon must be such
that the liquidity crisis would occur in the sense of running out of "cash" but for the grant of the
CCAA order. On that basis Stelco is certainly insolvent given its limited cash resources unused, its
need for a cushion, itsrate of cash burn recently experienced and anticipated.

[41] What about the BIA (c) test which may be roughly referred to as an assets compared with
obligations test. See New Quebec Reglan Mines Ltd. v. Blok-Andersen, [1993] O.J. No. 727 (Gen.
Div.) asto fair value and fair market valuation. The Union observed that there was no intention by
Stelco to wind itself up or proceed with a sale of some or all of its assets and undertaking and
therefore some of the liabilities which Stelco and Stephen took into account would not crystallize.
However, as | discussed at the time of the hearing, the (c) test is what one might reasonably call or
describe as an "artificial" or notional/hypothetical test. It presumes certain things which are in fact
not necessarily contemplated to take place or to be involved. In that respect, | appreciate that it may
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be difficult to get one’s mind around that concept and down the right avenue of that (c) test. See my
views at trial in Olympia & York Developments Ltd. (Trustee of) v. Olympia & York Realty Corp.,
[2001] O.J. No. 3394 (S.C.J)) at paragraphs 13, 21 and 33; affirmed [2003] O.J. No. 5242 (C.A.). At
paragraph 33, | observed in closing:

33...They (and their expert witnesses) al had to contend with dealing with
rambling and complicated facts and, in Section 100 BIA, a section which is
difficult to administer when fmv [fair market value] in a notationa or
hypothetical market involves ignoring what would often be regarded as self
evidence truths but at the same time appreciating that this notational or
hypothetical market requires that the objects being sold have to have realistic
true to life attributes recognized.

[42] The Court of Appeal stated at paragraphs 24-25 as follows:

24. Nor are the appellants correct to argue that the trial judge also assumed an
imprudent vendor in arriving at his conclusion about the fair market value of the
QY SF note would have to know that in order to realize value from the note any
purchaser would immediately put OY SF and thus OYDL itself into bankruptcy
to pre-empt a subsequent triggering event in favour of EIB. While this was so,
and the trial judge clearly understood it, the error in this submission is that it
seeks to inject into the analysis factors subjected to the circumstances of OYDL
as vendor and not intrinsic to the value of the OY SF note. The calculation of
fair market value does not permit this but rather must assume an unconstrained
vendor.

25. The Applicants further argue that the trial judge eroded in determining the
fair market value of the OY SF note by reference to a transaction which was
entirely speculative because it was never considered by OY DL nor would have it
been since it would have resulted in OYDL's own bankruptcy. | disagree. The
transaction hypothesized by the trial judge was one between a notational,
willing, prudent and informed vendor and purchaser based on factors relevant to
the OY SF note itself rather than the particular circumstances of OYDL as the
seller of the note. This is an entirely appropriate way to determine the fair
market value of the OY SF note.

[43] Test (c) deems a person to be insolvent if "the aggregate of [its] property is not, at a fair
valuation, sufficient, or of disposed at a fairly conducted sale under legal process would not be
sufficient to enable payment of al [its] obligations, due and accruing due." The origins of this
legidlative test appear to be the decision of Spragge V-C in Davidson v. Douglas (1868), 15 Gr. 347
at p. 351 where he stated with respect to the solvency or insolvency of a debtor, the proper courseis:

to see and examine whether all his property, real and personal, be sufficient if
presently realized for the payment of his debts, and in this view we must
estimate his land, as well as his chattel property, not at what his neighbours or
others may consider to be its value, but at what it would bring in the market at a
forced sale, or a sale where the seller cannot await his opportunities, but must
sell.
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[44] InClarkson v. Serling (1887), 14 O.R. 460 (Div Ct.) at p. 463, Rose J. indicted that the sale
must be fair and reasonable, but that the determination of fairness and reasonableness would depend
on the facts of each case.

[45] The Union essentialy relied on garnishment cases. Because of the provisions relating as to
which debts may or may not be garnished, these authorities are of somewhat limited value when
dealing with the test (c) question. However | would refer to one of the Union's cases Bank of
Montreal v. |. M. Krisp Foods Ltd., [1996] S.J. No. 655 (C.A.) whereit is stated at paragraph 11:

"11. Few phrases have been as problematic to define as "debt due or accruing
due'. The Shorter Oxford English Dictionary, 3 ed. defines "accruing" as
"arising in due course", but an examination of English and Canadian authority
reveals that not all debts "arising in due course" are permitted to be garnisheed.
(See Professor Dunlop’s extensive research for his British Columbia Law
Reform Commission’s Report on Attachment of Debts Act, 1978 at 17 to 29 and
is text Creditor-Debtor Law in Canada, 2" ed. at 374 to 385.)

[46] In Bars v. Farcas, [1924] 1 D.L.R. 1154 (Sask. C.A.), Lamont JA. was cited for his
statement at p. 522 of Webb v. Stanton (1883), 11 Q.B.D. 518 that: "an accruing debt, therefore, isa
debt not yet actually payable, but a debt which is represented by an existing obligation.”

[47] Saunders J. noted in 633746 Ont. Inc. (Trustee of) v. Salvati (1990), 79 C.B.R. (N.S.) 72
(Ont. S.C.) at p. 81 that asale out of the ordinary course of business would have an adverse effect on
that actually realized.

[48] There was no suggestion by any of the parties that any of the assets and undertaking would
have any enhanced value from that shown on the financial statements prepared according to GAAP.

[49] InKing, supraat p. 81 Steele J. observed:

To consider the question of insolvency under cl. () | must look to the aggregate
property of the company and come to a conclusion as to whether or not it would
be sufficient to enable payment of al obligations due and accruing due. There
are two tests to be applied: First, its fair value and, secondly, its value if
disposed of at afairly conducted sale under legal process. The balance sheetisa
starting point, but the evidence relating to the fair value of the assets and what
they might realize if disposed of at a fairly conducted sale under legal process
must be reviewed in interpreting it. In this case, | find no difficulty in accepting
the obligations shown as liabilities because they are known. | have more
difficulty with respect to the assets.

[50] To my view the preferable interpretation to be given to "sufficient to enable payment of all
his obligations, due and accruing due" is to be determined in the context of this test as a whole.
What is being put up to satisfy those obligations is the debtor’s assets and undertaking in total; in
other words, the debtor in essence is taken as having sold everything. There would be no residual
assets and undertaking to pay off any obligations which would not be encompassed by the phrase "all
of his obligations, due and accruing due”. Surely, there cannot be "orphan” obligations which are
left hanging unsatisfied. 1t seemsto me that the intention of "due and accruing due" was to cover off
all obligations of whatever nature or kind and leave nothing in limbo.
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[51] S. 121(1) and (2) of the BIA, which are incorporated by reference in s. 12 of the CCAA,
provide in respect to provable claims:

S. 121(1) All debts and liabilities, present or future, to which the bankrupt is
subject on the day on which the bankrupt becomes bankrupt or to which
bankrupt may become subject before the bankrupt's discharge by reason of any
obligation incurred before the day on which the bankrupt becomes bankrupt
shall be deemed to be claims provable in proceedings under this Act.

(2) The determination whether a contingent or unliquidated claim is a provable
claim and the valuation of such claim shall be made in accordance with s. 135.

[52] Houlden and Morawetz 2004 Annotated supra at p. 537 (G28(3)) indicates:

The word "liability" is a very broad one. It includes all obligations to which the
bankrupt is subject on the day on which he becomes bankrupt except for
contingent and unliquidated claims which are dealt with in s. 121(2).

However contingent and unliquidated claims would be encompassed by the term "obligations'.

[53] In Garden v. Newton (1916), 29 D.L.R. 276 (Man. K.B.), Mathers C.J.K.B. observed at p.
281 that "contingent claim, that is, a claim which may or may not ripen into a debt, according as
some future event does or does not happen.” See In re A Debtor (No. 64 of 1992), [1993] 1 W.L.R.
264 (Ch. D) at p. 268 for the definition of a "liquidated sum" which is an amount which can be
readily ascertained and hence by corollary an "unliquidated claim” would be one which is not easily
ascertained, but will have to be valued. In Re Leo Gagnier (1950), 30 C.B.R. 74 (Ont. S.C.), there
appears to be a conflation of not only the (a) test with the (c) test, but also the invocation of the
judicial discretion not to grant the receiving order pursuant to a bankruptcy petition, notwithstanding
that "[the judge was] unable to find the debtor is bankrupt”. The debtor was able to survive the (a)
test as he had the practice (accepted by all his suppliers) of providing them with post dated cheques.
The (c) test was not a problem since the judge found that his assets should be valued at considerably
more than his obligations. However, this case does illustrate that the application of the tests present
some difficulties. These difficulties are magnified when one is dealing with something more
significantly complex and a great deal larger than a haberdashery store — in the case before us, a
giant corporation in which, amongst other things, is engaged in a very competitive history including
competition from foreign sources which have recently restructured into more cost efficient
structures, having shed certain of their obligations. Aswell, that is without taking into account that a
sale would entail significant transaction costs. Even of greater significance would be the severance
and termination payments to employees not continued by the new purchaser. Lastly, it was
recognized by everyone at the hearing that Stelco’s plants, especially the Hamilton-Hilton works,
have extremely high environmental liabilities lurking in the woodwork. Stephen observed that these
obligations would be substantial, although not quantified.

[54] It is true that there are no appraisals of the plant and equipment nor of the assets and
undertaking of Stelco. Given the circumstances of this case and the complexities of the market, one
may realistically question whether or not the appraisals would be all that helpful or accurate.

[55] | would further observe that in the notional or hypothetical exercise of a sale, then al the
obligations which would be triggered by such sale would have to be taken into account.
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All liabilities, contingent or unliquidated would have to be taken into account. See King,
supra p. 81; Salvati, supra pp. 80-1; Maybank Foods Inc. (Trustee of) v. Proviseuers Maritimes Ltd.
(1989), 45 B.L.R. 14 (N.S.S.C.) at p. 29; Re Challmie (1976), 22 C.B.R. (N.S.) 78 (B.C.S.C.) at pp.
81-2. In Challmie the debtor ought to have known that his guarantee was very much exposed given
the perilous state of his company whose liabilities he had guaranteed. It is interesting to note what
was stated in Maybank, even if it is rather patently obvious. Tidman J. said in respect of the branch

of the company at p. 29:

[57]

Mr. MacAdam argues also that the $4.8 million employees severance obligation
was not a liability on January 20, 1986. The Bankruptcy Act includes as
obligations both those due and accruing due. Although the employees
severance obligation was not due and payable on January 20, 1986 it was an
obligation "accruing due". The Toronto facility had experienced severe financial
difficulties for some time; in fact, it was the mgjor, if not the sole cause, of
Maybank’s financial difficulties. | believe it is reasonable to conclude that a
reasonably astute perspective buyer of the company has a going concern would
have considered that obligation on January 20, 1986 and that it would have
substantially reduced the price offered by that perspective buyer. Therefore that
obligation must be considered as an obligation of the company on January 20,
1986.

With the greatest of respect for my colleague, | disagree with the conclusion of Ground J. in
Enterprise Capital, supra as to the approach to be taken to "due and accruing due" when he observed

at pp. 139-140:

It therefore becomes necessary to determine whether the principle amount of the
Notes constitutes an obligation "due or accruing due" as of the date of this
application.

There is a paucity of helpful authority on the meaning of "accruing due" for
purposes of a definition of insolvency. Historically, in 1933, in P. Lyall & Sons
Construction Co. v. Baker, [1933] O.R. 286 (Ont. C.A.), the Ontario Court of
Appeal, in determining a question of set-off under the Dominion Winding-Up
Act had to determine whether the amount claimed as set-off was a debt due or
accruing due to the company in liquidation for purposes of that Act. Marsten J.
at pp. 292-293 quoted from Moss JA. in Mail Printing Co. v. Clarkson (1898),
250.R.1(Ont. CA) atp. 8:

A debt is defined to be a sum of money which is certainly, and at all
event, payable without regard to the fact whether it be payable now or
at a future time. And an accruing debt is a debt not yet actualy
payable, but a debt which is represented by an existing obligation: Per
Lindley L.J. in Webb v. Stenton (1883), 11 Q.D.D. at p. 529.

Whatever relevance such definition may have had for purposes of dealing with
clams by and against companies in liquidation under the old winding-up
legidation, it is apparent to me that it should not be applied to definitions of
insolvency. To include every debt payable at some future date in "accruing due'
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for the purposes of insolvency tests would render numerous corporations, with
long term debt due over a period of yearsin the future and anticipated to be paid
out of future income, "insolvent” for the purposes of the BIA and therefore the
CCAA. For the same reason, | do not accept the statement quoted in the
Enterprise factum from the decision of the Bankruptcy Court for the Southern
District of New York in Centennial Textiles Inc., Re 220 B.R. 165
(U.S.IN.Y.D.C. 1998) that "if the present saleable value of assets are less than the
amount required to pay existing debt as they mature, the debtor isinsolvent”. In
my view, the obligations, which are to be measured against the fair valuation of
acompany’s property as being obligations due and accruing due, must be limited
to obligations currently payable or properly chargeable to the accounting period
during which the test is being applied as, for example, a sinking fund payment
due within the current year. Black’s Law Dictionary defines "accrued liability"
as "an obligation or debt which is properly chargeable in a given accounting
period, but which is not yet paid or payable”. The principal amount of the Notes
is neither due nor accruing due in this sense.

[58] There appears to be some confusion in this analysis as to "debts" and "obligations", the latter
being much broader than debts. Please see above as to my views concerning the floodgates
argument under the BIA and CCAA being addressed by judicially exercised discretion even if
"otherwise warranted” applications were made. | pause to note that an insolvency test under general
corporate litigation need not be and likely is not identical, or indeed similar to that under these
insolvency statutes. Aswell, it is curious to note that the cut off date is the end of the current fiscal
period which could have radically different results if there were a calendar fiscal year and the
application was variously made in the first week of January, mid-summer or the last day of
December. Lastly, see above and below as to my views concerning the proper interpretation of this
question of "accruing due".

[59] It seems to me that the phrase "accruing due' has been interpreted by the courts as broadly
identifying obligations that will "become due". See Viteway below at pp. 163-4 — at least at some
point in the future. Again, | would refer to my conclusion above that every obligation of the
corporation in the hypothetical or notional sale must be treated as "accruing due" to avoid orphan
obligations. In that context, it matters not that a wind-up pension liability may be discharged over 15
years, in atest (c) situation, it is crystallized on the date of the test. See Optical supra at pp. 756-7;
Re Viteway Natural Foods Ltd. (1986), 63 C.B.R. (N.S) 157 (B.C.S.C.) a pp. 164-63-4; Re
Consolidated Seed Exports Ltd. (1986), 62 C.B.R. (N.S)) 156 (B.C.S.C.) at p. 163. In Consolidated
Seed, Spencer J. at pp. 162-3 stated:

In my opinion, a futures broker is not in that special position. The third
definition of "insolvency" may apply to a futures trader at any time even though
he has open long positions in the market. Even though Consolidated's long
positions were not required to be closed on 10™ December, the chance that they
might show a profit by March 1981 or even on the following day and thus wipe
out Consolidated’s cash deficit cannot save it from a condition of insolvency on
that day. The circumstances fit precisely within the third definition; if all
Consolidated’s assets had been sold on that day at a fair value, the proceeds
would not have covered its obligations due and accruing due, including its
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obligations to pay in March 1981 for its long positions in rapeseed. The market
prices from day to day establish afair vauation. ...

The contract to buy grain at a fixed price at a future time imposes a present
obligation upon a trader taking a long position in the futures market to take
delivery in exchange for payment at that future time. It is true that in the
practice of the market, that obligation is nearly always washed out by buying an
offsetting short contract, but until that is done the obligation stands. The trader
does not know who will eventually be on the opposite side of his transaction if it
is not offset but all transactions are treated as if the clearing house is on the other
side. Itisapresent obligation due at a future time. It istherefore an obligation
accruing due within the meaning of the third definition of "insolvency".

[60] The possibility of an expectancy of future profits or a change in the market is not sufficient;
Consolidated Seed at p. 162 emphasizes that the test is to be done on that day, the day of filing in the
case of an application for reorganization.

[61] | see no objection to using Exhibit C to Stephen’s affidavit as an aid to review the balance
sheet approach to test (c). While Stephen may not have known who prepared Exhibit C, he
addressed each of its components in the text of his affidavit and as such he could have mechanically
prepared the exhibit himself. He was comfortable with and agreed with each of its components.
Stelco’s factum at paragraphs 70-1 submits as follows:

70. In Exhibit C to his Affidavit, Mr. Stephen addresses a variety of adjustments
to the Shareholder’ s Equity of Stelco necessary to reflect the values of assets and
liabilities as would be required to determine whether Stelco met the test of
insolvency under Clause C. In cross examination of both Mr. Vaughan and Mr.
Stephen only one of these adjustments was challenged — the "Possible
Reductions in Capital Assets."

71. The basis of the challenge was that the comparative sales analysis was
flawed. In the submission of Stelco, none of these challenges has any merit.
Even if the entire adjustment relating to the value in capital assetsisignored, the
remaining adjustments leave Stelco with assets worth over $600 million less
than the value of its obligations due and accruing due. This fundamental fact is
not challenged.

[62] Stelcowent on at paragraphs 74-5 of its factum to submit:

74. The values relied upon by Mr. Stephen if anything, understate the extent of
Stelco’s insolvency. As Mr. Stephen has stated, and no one has challenged by
affidavit evidence or on cross examination, in afairly conducted sale under legal
process, the value of Stelco’s working capital and other assets would be further
impaired by: (i) increased environmental liabilities not reflected on the financial
statements, (ii) increased pension deficiencies that would be generated on awind
up of the pension plans, (iii) severance and termination claims and (iv)
substantial liquidation costs that would be incurred in connection with such a
sde.
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75. No one on behalf of the USWA has presented any evidence that the capital
assets of Stelco are in excess of book value on a stand alone basis. Certainly no
one has suggested that these assets would be in excess of book value if the
related environmental legacy costs and collective agreements could not be
separated from the assets.

[63] Beforeturning to that exercise, | would also observe that test (c) is aso digunctive. Thereis
an insolvency condition if the total obligation of the debtor exceed either (i) a fair valuation of its
assets or (ii) the proceeds of asale fairly conducted under legal process of its assets.

[64] Asdiscussed above and confirmed by Stephen, if there were a sale under legal process, then
it would be unlikely, especidly in this circumstance that values would be enhanced; in all probability
they would be depressed from book value. Stephen took the balance sheet GAAP calculated figure
of equity at November 30, 2003 as $804.2 million. From that, he deducted the loss for December
2003 — January 2004 of $17 million to arrive at an equity position of $787.2 million as at the date of
filing.

[65] From that, he deducted, reasonably in my view, those "booked" assets that would have no
value in a test (c) sae namely: (a) $294 million of future income tax recourse which would need
taxable income in the future to redize; (b) $57 million for a write-off of the Platemill which is
presently hot idled (while Locker observed that it would not be prohibitive in cost to restart
production, | note that neither Stephen nor Vaughn were cross examined as to the decision not to do
s0); and (c) the captialized deferred debt issue expense of $3.2 million which is being written off
over time and therefore, truly is a "nothing”". This totals $354.2 million so that the excess of value
over liabilities before reflecting obligations not included in the financials directly, but which are,
substantiated as to category in the notes would be $433 million.

[66] On awindup basis, there would be a pension deficiency of $1252 million; however, Stephen
conservatively in my view looked at the Mercer actuary calculations on the basis of a going concern
finding deficiency of $656 million. If the $1252 million windup figure had been taken, then the
picture would have been even bleaker than it is as Stephen has calculated it for test (C) purposes. In
addition, there are deferred pension costs of $198.7 million which under GAAP accounting
calculations is allowed so as to defer recognition of past bad investment experience, but this has no
realizable value. Then there is the question of Employee Future Benefits. These have been
calculated as at December 31, 2003 by the Mercer actuary as $909.3 million but only $684 million
has been accrued and booked on the financial statements so that there has to be an increased
provision of $225.3 million. These off balance sheet adjustments total $1080 million.

[67] Taking that last adjustment into account would result in a negative equity of ($433 million
minus $1080 million) or negative $647 million. On that basis without taking into account possible
reductions in capital assets as dealt with in the somewhat flawed Exhibit E nor environmental and
other costs discussed above, Stelco isinsolvent according to the test (¢). With respect to Exhibit E, |
have not relied on it in any way, but it is entirely likely that a properly calculated Exhibit E would
provide comparators (also being sold in the U.S. under legal process in a fairly conducted process)
which tend to require a further downward adjustment. Based on test (c), Stelco is significantly, not
marginally, under water.

[68] Inreaching my conclusion as to the negative equity (and | find that Stephen approached that
exercise fairly and constructively), please note my comments above regarding the possible
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assumption of pension obligations by the purchaser being offset by a reduction of the purchase price.
The 35% adjustment advocated as to pension and employee benefits in this regard is speculation by
the Union. Secondly, the Union emphasized cash flow as being important in evaluation, but it must
be remembered that Stelco has been negative cash flow for some time which would make that
analysis unreliable and to the detriment of the Union’s position. The Union treated the $773 million
estimated contribution to the shortfall in the pension deficiency by the Pension Benefits Guarantee
Fund as eliminating that as a Stelco obligation. That is not the case however as that Fund would be
subrogated to the claims of the employees in that respect with a result that Stelco would remain
liable for that $773 million. Lastly, the Union indicated that there should be a $155 million
adjustment as to the negative equity in Sub Applicants when calculating Stelco’'s equity. While
Stephen at Q. 181-2 acknowledged that there was no adjustment for that, | agree with him that there
ought not to be since Stelco was being examined (and the calculations were based) on an
unconsolidated basis, not on a consolidated basis.

[69] Intheend result, I have concluded on the balance of probabilities that Stelco is insolvent and
therefore it is a "debtor company" as at the date of filing and entitled to apply for the CCAA initia
order. My conclusion is that (i) BIA test (c) strongly shows Stelco is insolvent; (ii) BIA test (a)
demonstrates, to aless certain but sufficient basis, an insolvency and (iii) the "new" CCAA test again
strongly supports the conclusion of insolvency. | am further of the opinion that | properly exercised
my discretion in granting Stelco and the Sub Applicants the initial order on January 29, 2004 and |
would confirm that as of the present date with effect on the date of filing. The Union’s motion is
therefore dismissed.

[70] | appreciate that all the employees (union and non-union alike) and the Union and the
International have a justifiable pride in their work and their workplace — and a human concern about
what the future holds for them. The pensioners are in the same position. Their respective positions
can only be improved by engaging in discussion, an exchange of views and information reasonably
advanced and conscientiously listened to and digested, leading to mutual problem solving, ideas and
negotiations. Negative attitudes can only lead to the detriment to all stakeholders. Unfortunately
there has been some finger pointing on various sides; that should be put behind everyone so that
participants in this process can concentrate on the future and not inappropriately dwell on the past. |
understand that there have been some discussions and interchange over the past two weeks since the
hearing and that is a positive start.

JM. Farley

Released: March 22, 20004
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REASONS FOR DECISION

l. Overview: CCAA Initial Order

[1] On Thursday, February 23, 2012, | granted an Initial Order under the Companies
Creditors Arrangement Act, R.S.C. 1985, c. C-36, in respect of the Applicants. These are my
Reasons for that decision.

. The applicant corporations

[2] The Applicants are members of the First Leaside group of companies. They are
described in detail in the affidavit of Gregory MacL eod, the Chief Restructuring Officer of First
Leaside Wealth Management (“FLWM”), so | intend only refer in these Reasons to the key
entities in the group. The parent corporation, FLWM, owns severa subsidiaries, including the
applicant, First Leaside Securities Inc. (“FLSI”). According to Mr. MacLeod, the Group’s
operations centre on FLWM and FLSI.

[3] FLSI is an Ontario investment dealer that manages clients’ investment portfolios which,
broadly speaking, consist of non-proprietary Marketable Securities as well as proprietary equity
and debt securities issued by First Leaside (the so-called “FL Products’). All segregated
Marketable Securities are held in segregated client accounts with Penson Financial Services
Canadalnc.

[4] First Leaside designed its FL Products to provide investors with consistent monthly
distributions. First Leaside acts as a real estate syndicate, purchasing real estate through limited
partnerships with a view to rehabilitating the properties for lease at higher rates or eventual
resale. First Leaside incorporated special-purpose corporations to act as general partners in the
various LPs it set up. The genera partners of First Leaside’'s Canadian LPs — i.e. those which
own property in Canada — are applicants in this proceeding. First Leaside also seeks to extend
the benefits of the Initial Order to the corresponding LPs.

[5] First Leaside has two types of LPs: individual LPs that acquire and operate a single
property or development, and aggregator LPs that hold units of multiple LPs. Investors have
invested in both kinds of LPs. In paragraph 49 of his affidavit Mr. MacLeod detailed the LPs
within First Leaside. While most First Leaside LPs hold interests in identifiable properties, for a
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few, called “Blind Pool LPs’, clients invest funds without knowing where the funds likely were
to beinvested. Those LPs are described in paragraph 51 of Mr. MacL eod’ s affidavit.

[6] The applicant, First Leaside Finance Inc. (“FL Finance”), acted as a “central bank” for
the First Leaside group of entities.

[I1.  Thematerial eventsleadingto thisapplication

[7] In the fall of 2009 the Ontario Securities Commission began investigating First Leaside.
In March, 2011, First Leaside retained the proposed Monitor, Grant Thornton Limited, to review
and make recommendations about First Leaside’'s businesses. Around the same time First
Leaside arranged for appraisals to be performed of various properties.

[8] Grant Thornton released its report on August 19, 2011. For purposes of this application
Grant Thornton made several material findings:

(i) There exist significant interrelationships between the entities in the FL Group which
result in acomplex corporate structure;

(ii) Certain LPs have been a drain on the resources of the Group as a result of recurring
operating losses and property rehabilitation costs; and,

(iii) The future viability of the FL Group was contingent on its ability to raise new capital:

“If the FL Group was restricted from raising new capital, it would likely be
unable to continue its operations in the ordinary course, as it would have
insufficient revenue to support its infrastructure, staffing costs, distributions, and
to meet their funding requirements for existing projects.”

[9] As a result of the report First Leaside hired additional staff to improve accounting
resources and financial planning. Last November the Board appointed an Independent
Committee to assume al decision-making authority in respect of First Leaside; the Group’'s
founder, David Phillips, was no longer in charge of its management.

[10] FLSI isregulated by both the OSC and the Investment Industry Regulatory Organization
of Canada (“IIROC"). In October, 2011, IIROC issued FLSI a discretionary early warning level
2 letter prohibiting the company from reducing capital and placing other restrictions on its
activities. At the same time the OSC told First Leaside that unless satisfactory arrangements
were made to deal with its situation, the OSC amost certainly would take regulatory action,
including seeking a cease trade order.

[11] First Leaside agreed to a voluntary cease trade, retained Grant Thornton to act as an
independent monitor, informed investors about those developments, and made available the
August Grant Thornton report.
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[12] Because the cease trade restricted First Leaside’'s ability to raise capital, the Independent
Committee decided in late November to cease distributions to clients, including distributions to
LP unit holders, interest payments on client notes/debts, and dividends on common or preferred
shares.

[13] In December the Independent Committee decided to retain Mr. MacLeod as CRO for
First Leaside and asked him to develop a workout plan, which he finalized in late January, 2012.
Mr. MacL eod deposed that the downturn in the economy has resulted in First Leaside realizing
lower operating income while incurring higher operational costs. In his affidavit Mr. MacLeod
set out his conclusion about a workout plan:

After carefully analyzing the situation, my ultimate conclusion was that it was too risky
and uncertain for First Leaside to pursue a resumption of previous operations, including
the raising of capital. My recommendation to the Independent Committee was that First
L easide instead undertake an orderly wind-down of operations, involving:

(&) Completing any ongoing property development activity which would create value for
investors;

(b) Realizing upon assets when it is feasible to do so (even where optimal realization
might occur over the next 12 to 36 months);

(c) Dealing with the significant inter-company debts; and,
(d) Distributing proceeds to investors.
Mr. MacL eod further deposed:

[T]he best way to promote this wind-down is through afiling under the CCAA so that all
issues — especially the numerous investor and creditor claims and inter-company claims —
can be dealt with in one forum under the supervision of the court.

The Independent Committee approved Mr. MacLeod’'s recommendations. This application
resulted.

V. Availability of CCAA
A. Thefinancial condition of the applicants

[14] According to Mr. MacLeod, First Leaside has over $370 million in assets under
management. Some of those, however, are Marketable Securities. First Leaside is proposing
that clients holding Marketable Securities (which are held in segregated accounts) be free to
transfer them to another investment dealer during the CCAA process. As to the value of FL
Products, Mr. MacL eod deposed that “it remains to be determined specifically how much value
will be realized for investors on the LP units, debt instruments, and shares issued by the various
First Leaside entities.”
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[15] First Leaside's debt totals approximately $308 million: $176 million to secured creditors
(mostly mortgagees) and $132 million to unsecured creditors, including investors holding notes
or other debt instruments.

[16] Mr. MacLeod summarized his assessment of the financia status of the First Leaside
Group asfollows:

[S]ince GTL reported that the aggregate value of properties in the First L easide exceeded
the value of the properties, there will be net proceeds remaining to provide at least some
return to subordinate creditors or equity holders (i.e.,, LP unit holders and corporation
shareholders) in many of the First Leaside entities. The recovery will, of course, vary
depending on the entity. At this stage, however, it is fair to conclude that there is a
material equity deficit both in individual First Leaside entities and in the overall First
L easide group.

[17] Inhisaffidavit Mr. MacLeod also deposed, with respect to the financial situation of First
Leaside, that:

(i) The cease trade placed severe financial constraints on First Leaside as amost every
business unit depended on the ability of FLWM and its subsidiaries to raise capital
from investors;

(if) There are immediate cash flow crises at FLWM and most LPs;

(ii)FLWM’ s cash reserves had fallen from $2.8 million in November, 2011 to $1.6 million at
the end of this January;

(iv)Absent new cash from asset disposals, current cash reserves would be exhausted in April;

(v) At the end of December, 2011 Ventures defaulted by failing to make a principal
mortgage payment of $4.25 million owing to KingSett;

(vi)Absent cash flow from FLWM a default isimminent for Investor’s Harmony property;

(vii)  First Leaside lacks the liquidity or refinancing options to rehabilitate a number of the
properties and execute on its business plan; and,

(viii) First Leaside generally has been able to make mortgage payments to its creditors, but
in the future it will be difficult to do so given the need to expend monies on property
development and upgrading activities
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[18] In his description of the status of the employees of the Applicants, Mr. MacLeod did not
identify any issue concerning a pension funding deficiency.® The internally-prepared 2010
FLWM financia statements did not record any such liability. Grant Thornton did not identify
any such issuein its Pre-filing Report.

[19] First Leaside is not proposing to place all of its operations under court-supervised
insolvency proceedings. It does not plan to seek Chapter 11 protection for its Texas properties
since it believes they may be able to continue operations over the anticipated wind-up period
using cash flows they generate and pay their liabilities as they become due. Nor does First
Leaside seek to include in this CCAA proceeding the First Leaside Venture LP (“Ventures’)
which owns and operates severa properties in Ontario and British Columbia. On February 15,
2012 Ventures and Bridge Gap Konsult Inc. signed a non-binding term sheet to provide some
bridge financing for Ventures. First Leaside decided not to include certain Ventures-related
limited partnershipsin the CCAA application at this stage,® while reserving the right to later bring
a motion to extend the Initial Order and stay to these Excluded LPs. The Initial Order which |
signed reflected that reservation.

[20] As noted above, over the better part of the past year the proposed Monitor, Grant
Thornton, has become familiar with the affairs of the First Leaside Group as a result of the
review it conducted for its August, 2011 report. Last November First Leaside retained Grant
Thornton as an independent monitor of its business.

[21] Inits Pre-filing Report Grant Thornton noted that the last available financia statements
for FLWM were internally prepared ones for the year ended December 31, 2010. They showed a
net loss of about $2.863 million. The Pre-filing Report contained a 10-week cash flow
projection (ending April 27, 2012) prepared by the First Leaside Group. The Cash Flow
Projection does not contemplate servicing interest and principal payments during the projection
period. On that basis the Cash Flow Projection showed the Group’s combined closing bank
balance declining from $6.97 million to $4.144 million by the end of the projection period.
Grant Thornton reviewed the Cash Flow Projection and stated that it reflected the probable and
hypothetical assumptions on which it was prepared and that the assumptions were suitably
supported and consistent with the plans of the First Leaside Group and provided a reasonable
basis for the Cash Flow Projection.

[22] Grant Thornton reported that certain creditors, specifically construction lien claimants,
had commenced enforcement proceedings and it concluded:

Given creditors actions to date and due to the complicated nature of the FL Group’'s
business, the complex corporate structure and the number of competing stakeholders, it is
unlikely that the FL Group will be able to conduct an orderly wind-up or continue to

! MacL eod Affidavit, paras. 104 to 106.
2 The Excluded L Ps were identified in paragraph 134 of Mr. MacLeod's affidavit.
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rehabilitate properties without the stability provided by a formal Court supervised
restructuring process.

As the various stakeholder interests are in many cases intertwined, including
intercompany claims, the granting of the relief requested would provide a single forum
for the numerous stakeholders of the FL Group to be heard and to deal with such parties
clams in an orderly manner, under the supervision of the Court, a CRO and a Court-
appointed Monitor. In particular, a ssimple or forced divestiture of the properties of the
FL Group would not only erode potential investor value, but would not provide the
structure necessary to reconcile investor interests on an equitable and ratable basis.

A stay of proceedings for both the Applicants and the LPs is necessary if it is deemed
appropriate by this Honourable Court to allow the FL Group to maintain its business and
to allow the FL Group the opportunity to develop, refine and implement their
restructuring/wind-up plan(s) in a stabilized environment.

B. Findings

[23] | am satisfied that the Applicants are “companies’ within the meaning of the CCAA and
that the total claims against the Applicants, as an affiliated group of companies, is greater than $5
million.

[24] Are the Applicant companies “debtor companies’ in the sense that they are insolvent?
For the purposes of the CCAA a company may be insolvent if it falls within the definition of an
insolvent person in section 2 of the Bankruptcy and Insolvency Act or if its financia
circumstances fall within the meaning of insolvent as described in Re Selco Inc. which include a
financially troubled corporation that is "reasonably expected to run out of liquidity within
reasonable proximity of time as compared with the time reasonably required to implement a
restructuring” .®

[25] When looked at as a group the Applicants fall within the extended meaning of
“insolvent”: as aresult of the cease trade their ability to raise capital has been severely restricted;
cash reserves fell significantly from November until the time of filing, and the Cash Flow
Projection indicates that cash reserves will continue to decline even with the cessation of
payments on mortgages and other debt; Mr. MacL eod estimated that cash reserves would run out
in April; distributions to unit holders were suspended last November; and, some formal mortgage
defaults have occurred.

3(2004), 48 C.B.R. (4™ 299 (Ont. S.C.J).

2012 ONSC 1299 (CanLlI)



- Page 8 -

[26] However, a secured creditor mortgagee, Midland Loan Services Inc., submitted that to
qualify for CCAA protection each individual applicant must be a “debtor company” and that in
the case of one applicant, Queenston Manor General Partner Inc., that company was not
insolvent. In his affidavit Mr. MacLeod deposed that the Queenston Manor LP is owned by the
First Leaside Expansion Limited Partnership (“FLEX"). Queenston owns and operates a 77-unit
retirement complex in St. Catherines, has been profitable since 2008 and is expected to remain
profitable through 2013. Queenston has been listed for sale, and management currently is
considering an offer to purchase the property. Midland Loan submitted that in light of that
financia situation, no finding could be made that the applicant, Queenston Manor Generd
Partner Inc., was a“ debtor company”.

[27] Following that submission | asked Applicants' counsel where in the record one could find
evidence about the insolvency of each individual Applicant. That prompted a break in the
hearing, at the end of which the Applicants filed a supplementary affidavit from Mr. MacLeod.
Indicating that one of the biggest problems facing the Applicants was the lack of complete and
up-to-date records, in consultation with the Applicants CFO Mr. MacLeod submitted a chart
providing, to the extent possible, further information about the financia status of each Applicant.
That chart broke down the financial status of each of the 52 Applicants as follows:

Insolvent 28
Dormant 15
Little or no realizable assets 5
More information to be made available to the court 3

Other: management revenue stopped in 2010; $70,000 | 1
cash; $270,000 in related-company receivables

Queenston Manor General Partner Inc. was one of the applicants for which “more information
would be made available to the court”.

[28] As | have found, when looked at as a group, the Applicants fall within the extended
meaning of “insolvent”. When one descends a few levels and looks at the financial situation of
some of the aggregator LPs, such as FLEX, Mr. MacLeod deposed that FLEX is one of the
largest net debtors — i.e. it is unable to repay inter-company balances from operating cash flows
and lacks sufficient net asset value to settle the intercompany balances through the immediate
liquidation of assets. The evidence therefore supports a finding that the corporate general partner
of FLEX isinsolvent. Queenston Manor is one of several assets owned by FLEX, albeit an asset
which uses the form of alimited partnership.

[29] If aninsolvent company owns a healthy asset in the form of alimited partnership does the
health of that asset preclude it from being joined as an applicant in a CCAA proceeding? In the
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circumstances of this case it does not. The jurisprudence under the CCAA provides that the
protection of the Act may be extended not only to a “debtor company”, but also to entities who,
in avery practical sense, are “necessary parties’ to ensure that that stay order works. Morawetz
J. put the matter the following way in Priszm Income Fund (Re):

The CCAA definition of an eligible company does not expressly include partnerships.
However, CCAA courts have exercised jurisdiction to stay proceedings with respect to
partnerships and limited partnerships where it is just and convenient to do so. See
Lehndorff, supra, and Re Canwest Global Communications Corp., 2009 CarswellOnt
6184 (S.C.J.).

The courts have held that this relief is appropriate where the operations of the debtor
companies are so intertwined with those of the partnerships or limited partnerships in
guestion, that not extending the stay would significantly impair the effectiveness of a stay
in respect of the debtor companies.*

[30] Although section 3(1) of the CCAA requires a court on an initial application to inquire
into the solvency of any applicant, the jurisprudence also requires a court to take into account the
relationship between any particular company and the larger group of which it is a member, as
well as the need to place that company within the protection of the Initial Order so that the order
will work effectively. On the evidence filed | had no hesitation in concluding that given the
insolvency of the overal First Leaside Group and the high degree of inter-connectedness
amongst the members of that group, the protection of the CCAA needed to extend both to the
Applicants and the limited partnerships listed in Schedule “A” to the Initial Order. The presence
of all those entities within the ambit of the Initial Order is necessary to effect an orderly winding-
up of the insolvent group as awhole. Consequently, whether Queenston Manor General Partner
Inc. falls under the Initial Order by virtue of being a “debtor company”, or by virtue of being a
necessary party as part of an intertwined whole, is, in the circumstances of this case, adistinction
without a practical difference.

[31] Insum, | am satisfied that those Applicants identified as “insolvent” on the chart attached
to Mr. MacLeod's supplementary affidavit are “debtor companies’ within the meaning of the
CCAA and that the other Applicants, as well as the limited partnerships listed on Schedule “A” of
the Initial Order, are entities to which it is necessary and appropriate to extend CCAA protection.

C. “Liquidation” CCAA

[32] While in most circumstances resort is made to the CCAA to “permit the debtor to
continue to carry on business and, where possible, avoid the social and economic costs of
liquidating its assets” and to create “conditions for preserving the status quo while attempts are
made to find common ground amongst stakeholders for a reorganization that is fair to all”, the

# 2011 ONSC 2061, paras. 26-27.
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That reality has led courts to recognize that the CCAA may be used to sell substantially al of the
assets of a debtor company to preserve it as a going concern under new ownership,® or to wind-
up or liquidateit. In Lehndorff General Partner Ltd. (Re)’ Farley J. observed:

[33]

It appears to me that the purpose of the CCAA is also to protect the interests of creditors
and to enable an orderly distribution of the debtor company's affairs. This may involve a
winding-up or liquidation of a company or simply a substantial downsizing of its
business operations, provided the same is proposed in the best interests of the creditors
generally. See Assoc. Investors, supra, at p. 318; Re Amirault Co. (1951), 32 C.B.R.
1986, (1951) 5D.L.R. 203 (N.S.S.C.) at pp. 187-8 (C.B.R.).

In the decision of Associated Investors of Canada Ltd. (Re) referred to by Farley J., the

Alberta Court of Queen’s Bench stated:

The redlities of the modern marketplace dictate that courts of law respond to commercial
problems in innovative ways without sacrificing legal principle. In my opinion, the
Companies Creditors Arrangement Act is not restricted in its application to companies
which are to be kept in business. Moreover, the Court is not without the ability to address
within its jurisdiction the concerns expressed in the Ontario cases. The Act may be
invoked as a means of liquidating a company and winding-up its affairs but only if
certain conditions precedent are met:

1. It must be demonstrated that benefits would likely flow to Creditors that would
not otherwise be available if liquidation were effected pursuant to the Bankruptcy
Act or the Winding-Up Act.

2. The Court must concurrently provide directions pursuant to compatible
legidation that ensures judicial control over the liquidation process and an
effective means whereby the affairs of the company may be investigated and the
results of that investigation made available to the Court.

3. A Plan of Arrangement should not receive judicial sanction until the Court has
in its possession, all of the evidence necessary to allow the Court to properly

® Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, paras. 15, 77 and 78.

® Nortel Networks Corp. (Re), 2009 ONCA 833, para. 46; see Kevin P. McElcheran, Commercial Insolvency in
Canada, Second Edition (Toronto: LexisNexis, 2011), pp. 284 et seq.

7[1993] 0.J. No. 14 (Gen. Div.). In Brake Pro, Ltd. (Re), [2008] O.J. No. 2180 (S.C.J.), Wilton-Siegel J. stated, at
paragraph 10: “While reservations are expressed from time to time regarding the appropriateness of a “liquidating”
CCAA proceeding, such proceedings are permissible under the CCAA.”
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exercise its discretion according to standards of fairness and reasonableness,
absent any findings of illegality.?

The editors of The 2012 Annotated Bankruptcy and Insolvency Act take some issue with the
extent of those conditions:

With respect, these conditions may be too rigorous. If the court finds that the plan is fair
and reasonable and in the best interests of creditors, and there are cogent reasons for
using the statute rather than the BIA or WURA, there seems no reason why an orderly
liquidation could not be carried out under the CCAA.°

[34] Mr. MacLeod, the CRO, deposed that no viable plan exists to continue First Leaside as a
going concern and that the most appropriate course of action isto effect an orderly wind-down of
First Leaside’'s operations over a period of time and in a manner which will create the
opportunity to realize improved net asset value. In his professional judgment the CCAA offered
the most appropriate mechanism by which to conduct such an orderly liquidation:

[T]he best way to promote this wind-down is through a filing under the CCAA so that all
issues — especialy the numerous investor and creditor claims and the inter-company
claims — can be dealt with in one forum under the supervision of the court.

In its Pre-filing Report the Monitor aso supported using the CCAA to implement the
“restructuring/wind-up plan(s) in a stabilized environment”.

[35] Both the CRO and the proposed Monitor possess extensive knowledge about the
workings of the Applicants. Both support a process conducted under the CCAA as the most
practical and effective way in which to deal with the affairs of thisinsolvent group of companies.
No party contested the availability of the CCAA to conduct an orderly winding-up of the affairs
of the Applicants (although, as noted, some parties questioned whether certain entities should be
included within the scope of the Initial Order). Given that state of affairs, | saw no reason not to
accept the professional judgment of the CRO and the proposed Monitor that a liquidation under
the CCAA was the most appropriate route to take.

[36] Moreover, | saw no prejudice to claimant creditors by permitting the winding-up of the
First Leaside Group to proceed under the CCAA instead of under the BIA in view of the
convergence which exists between the CCAA and BIA on the issue of priorities. Asthe Supreme
Court of Canada pointed out in Century Services:

8 First Investors Corp. (Re) (1987), 46 D.L.R. (4™ 669 (Alta. Q.B.), para. 36.
° Houlden, Morawetz & Sarra, The 2012 Annotated Bankruptcy and Insolvency Act, N§1, p. 1099.

2012 ONSC 1299 (CanLlI)



- Page 12 -

Because the CCAA is silent about what happens if reorganization fails, the BIA scheme of
liquidation and distribution necessarily supplies the backdrop for what will happen if a
CCAA reorganization is ultimately unsuccessful .

As the British Columbia Court of Appeal observed in Caterpillar Financial Services Ltd. v.
360networks corp. interested parties also use that priorities backdrop to negotiate successful
CCAA reorganizations.

While it might be suggested that CCAA proceedings may require those with afinancial
stake in the company, including shareholders and creditors, to compromise some of
their rightsin order to sustain the business, it cannot be said that the priorities between
those with afinancial stake are meaningless. The right of creditors to realize on any
security may be suspended pending the final approval of the court, but this does not
render their potential priority nugatory. Priorities are always in the background and
influence the decisions of those who vote on the plan.™

[37] | therefore concluded that the CCAA was available to the Applicants in the circumstances,
and | so ordered.

V. Representative Counsel, CRO and Monitor

[38] The Applicants sought the appointment of Fraser Milner Casgrain (“FMC’) as
Representative Counsel to represent the interests of the some 1,200 clients of FLSI in this
proceeding, subject to the right of any client to opt-out of such representation. The proposed
Monitor expressed the view that it would be in the best interests of the FL Group and its
investors to appoint Representative Counsel. No party objected to such an appointment. |
reviewed the qualifications and experience of proposed Representative Counsel and its proposed
fees, and | was satisfied that it would be appropriate to appoint FMC as Representative Counsel
on the terms set out in the Initial Order.

[39] The Applicants sought the appointment of G.S. MacLeod & Associates Inc. as CRO of
First Leaside. No party objected to that appointment. The Applicants included a copy of the
CRO's December 21, 2011 Retention Agreement in their materials. The proposed Monitor
stated that the appointment of a CRO was important to ensure an adequate level of senior
corporate governance leadership. | agree, especialy in light of the withdrawal of Mr. Phillips
last November from the management of the Group. The proposed Monitor reported that the
terms and conditions of the Retention Agreement were consistent with similar arrangements
approved by other courts in CCAA proceedings and the remuneration payable was reasonable in
the circumstances. Asaresult, | confirmed the appointment of G.S. MacLeod & Associates Inc.
as CRO of First Leaside.

10 Century Services, supra., para. 23.
11(2007), 279 D.L.R. (4™ 701 (B.C.C.A.), para. 42.
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[40] Findly, I appointed Grant Thornton as Monitor. No party objected, and Grant Thornton
has extensive knowledge of the affairs of the First Leaside Group.

VI.  Administration and D& O Chargesand their priorities
A. Charges sought

[41] The Applicants sought approval, pursuant to section 11.52 of the CCAA, of an
Administration Charge in the amount of $1 million to secure amounts owed to the Estate
Professionals— First Leaside’ s legal advisors, the CRO, the Monitor, and the Monitor’ s counsel.

[42] They aso sought an order indemnifying the Applicants directors and officers against any
post-filing liabilities, together with approval, pursuant to section 11.51 of the CCAA, of a
Director and Officer's Charge in the amount of $250,000 as security for such an indemnity.
Historically the First Leaside Group did not maintain D&O insurance, and the Independent
Committee was not able to secure such insurance at reasonable rates and terms when it tried to
dosoin 2011.

[43] The Monitor stated that the amount of the Administration Charge was established based
on the Estate Professionals previous history and experience with restructurings of similar
magnitude and complexity. The Monitor regarded the amount of the D& O Charge as reasonable
under the circumstances. The Monitor commented that the combined amount of both charges
($1.25 million) was reasonable in comparison with the amount owing to mortgagees ($176
million).

[44] In its Prefiling Report the Monitor did note that shortly before commencing this
application the Applicants paid $250,000 to counsel for the Independent Committee of the
Board. The Monitor stated that the payment might “be subject to review by the Monitor, if/when
it is appointed, in accordance with s. 36.1(1) of the CCAA”. No party requested an adjudication
of thisissue, so | refer to the matter ssmply to record the Monitor’ s expression of concern.

[45] Based on the evidencefiled, | concluded that it was necessary to grant the charges sought
in order to secure the services of the Estate Professionals and to ensure the continuation of the
directors in their offices and that the amounts of the charges were reasonable in the
circumstances.

B. Priority of charges

[46] The Applicants sought super-priority for the Administration and D& O Charges, with the
Administration Charge enjoying first priority and the D&O Charge second, with some
modification with respect to the property of FLSI which the Applicants had negotiated with
IIROC.

[47] Inits Pre-filing Report the proposed Monitor stated that the mortgages appeared to be
well collateralized, and the mortgagees would not be materially prejudiced by the granting of the
proposed priority charges. The proposed Monitor reported that it planned to work with the

2012 ONSC 1299 (CanLlI)
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Applicants to develop a methodology which would allocate the priority charges fairly amongst
the Applicants and the included LPs, and the alocation methodology developed would be
submitted to the Court for review and approval.

[48]

In Indalex Limited (Re)** the Court of Appeal reversed the super-priority initially given to

a DIP Charge by the motions judge in an initial order and, instead, following the sale of the
debtor company’ s assets, granted priority to deemed trusts for pension deficiencies. In reaching
that decision Court of Appeal observed that affected persons — the pensioners — had not been
provided at the beginning of the CCAA proceeding with an appropriate opportunity to participate
in the issue of the priority of the DIP Charge.*® Specifically, the Court of Appeal held:

[49]

In this case, there is nothing in the record to suggest that the issue of paramountcy was
invoked on April 8, 2009, when Morawetz J. amended the Initial Order to include the
super-priority charge. The documents before the court at that time did not alert the court
to the issue or suggest that the PBA deemed trust would have to be overridden in order
for Indalex to proceed with its DIP financing efforts while under CCAA protection. To
the contrary, the affidavit of Timothy Stubbs, the then CEO of Indalex, sworn April 3,
2009, was the primary source of information before the court. In para. 74 of his affidavit,
Mr. Stubbs deposes that Indalex intended to comply with all applicable laws including
“regulatory deemed trust requirements’.

While the super-priority charge provides that it ranks in priority over trusts, “statutory or
otherwise’, | do not read it as taking priority over the deemed trust in this case because
the deemed trust was not identified by the court at the time the charge was granted and
the affidavit evidence suggested such a priority was unnecessary. As no finding of
paramountcy was made, valid provincial laws continue to operate: the super-priority
charge does not override the PBA deemed trust. The two operate sequentially, with the
deemed trust being satisfied first from the Reserve Fund.**

In his recent decision in Timminco Limited (Re)™ (“Timminco I”) Morawetz J. described

the commercia reality underpinning requests for Administration and D& O Charges in CCAA
proceedings:

In my view, in the absence of the court granting the requested super priority and
protection, the objectives of the CCAA would be frustrated. It is not reasonable to expect
that professionals will take the risk of not being paid for their services, and that directors
and officers will remain if placed in a compromised position should the Timminco
Entities continue CCAA proceedings without the requested protection. The outcome of

122011 ONCA 265.

2 bid., para. 155.

“bid., paras. 178 and 179.
152012 ONSC 506.
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the failure to provide these respective groups with the requested protection would, in my
view, result in the overwhelming likelihood that the CCAA proceedings would come to an
abrupt halt, followed, in all likelihood, by bankruptcy proceedings.®

[50] In its Pre-filing Report the proposed Monitor expressed the view that if the priority
charges were not granted, the First Leaside Group likely would not be able to proceed under the
CCAA.

[51] Inmy view, absent an express order to the contrary by theinitial order applications judge,
the issue of the priorities enjoyed by administration, D& O and DIP lending charges should be
finalized at the commencement of a CCAA proceeding. Professional services are provided, and
DIP funding is advanced, in reliance on super-priorities contained in initial orders. To ensure the
integrity, predictability and fairness of the CCAA process, certainty must accompany the granting
of such super-priority charges. When those important objectives of the CCAA process are
coupled with the Court of Appeal’s holding that parties affected by such priority orders be given
an opportunity to raise any paramountcy issue, it strikes me that a judge hearing an initial order
application should directly raise with the parties the issue of the priority of the charges sought,
including any possible issue of paramountcy in respect of competing claims on the debtor’s
property based on provincial legidation.

[52] Accordingly | raised that issue at the commencement of the hearing last Thursday and
requested submissions on the issues of priority and paramountcy from any interested party.
Several parties made submissions on those points: (i) the Applicants, proposed Monitor and
proposed Representative Counsel submitted that the Court should address any priority or
paramountcy issues raised; (ii) 1IROC advised that it did not see any paramountcy issue in
respect of itsinterests; (iii) counsel for Midland Loan submitted that a paramountcy issue existed
with respect to its client, a secured mortgagee, because it enjoyed certain property rights under
provincial mortgage law; she also argued that the less than full day’s notice of the hearing given
by the Applicants was inadequate to permit the mortgagee to consider its position, and her client
should be given seven days to do so; and, (iv) counsel for a construction lien claimant,
Structform International, who spoke on behalf of a number of such lien claimants, made a similar
submission, contending that the construction lien claimants required 10 days to determine
whether they should make submissions on the relationship between their lien claims and any
super-priority charge granted under the CCAA.

[53] | did not grant the adjournment requested by the mortgagee and construction lien
claimants for the following reasons. First, the facts in Indalex were quite different from those in
the present case, involving as they did considerations of what fiduciary duty a debtor company
owed to pensioners in respect of underfunded pension liabilities. | think caution must be
exercised before extending the holding of Indalex concerning CCAA-authorized priority charges
to other situations, such as the one before me, which do not involve claims involving pension

%8 1bid., para. 66.
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deficiencies, but clams by more “ordinary” secured creditors, such as mortgagees and
construction lien claimants.

[54] Second, | have some difficulty seeing how constitutional issues of paramountcy arise in
in a CCAA proceeding as between claims to the debtor’s property by secured creditors, such as
mortgagees and construction lien claimants, and persons granted a super-priority charge by court
order under sections 11.51 and 11.52 of the CCAA. At the risk of gross over-simplification,
Canadian constitutional law places the issue of priorities of secured creditors in different
legidative balliwicks depending on the health of the debtor company. When a company is
healthy, secured creditor priorities usualy are determined under provincia laws, such as
personal property security legislation and related statutes, which result from provincia
legislatures exercising their powers with respect to “property and civil rights in the province”.*’
However, when a company gets sick - becomes insolvent - our Constitution vests in Parliament
the power to craft the legislative regimes which will govern in those circumstances. Exercising
its power in respect of “bankruptcy and insolvency” ® Parliament has established legal
frameworks under the BIA and CCAA to administer sick companies. Priority determinations
under the CCAA draw on those set out in the BIA, as well as the provisions of the CCAA dealing
with specific claims such as Crown trusts and other claims.

[55] As it has evolved over the years the constitutional doctrine of paramountcy polices the
overlapping effects of valid federal and provincial legisation: “The doctrine applies not only to
cases in which the provincia legislature has legislated pursuant to its ancillary power to trench
on an area of federal jurisdiction, but also to situations in which the provincia legidature acts
within its primary powers, and Parliament pursuant to its ancillary powers.”*® Since 1960 the
Supreme Court of Canada has travelled a “path of judicial restraint in questions of
paramountcy”.? That Court has not been prepared to presume that, by legislating in respect of a
matter, Parliament intended to rule out any possible provincial action in respect of that subject,
unless (and it isabig “unless’), Parliament used very clear statutory language to that effect.?

[56] | have found that the Applicants have entered the world of the sick, or the insolvent, and
are eligible for the protection of the federal CCAA. The federal legislation expressly brings
mortgagees and construction lien claimants within its regime — the definition of “secured
creditor” contained in section 2 of the CCAA specifically includes “a holder of a mortgage” and
“aholder of a...lien...on or against...all or any of the property of a debtor company as security
for indebtedness of the debtor company”. The federal legislation also expressly authorizes a
court to grant priority to administration and D&O charges over the claims of such secured

17 Congtitution Act, 1867, s. 92 1[13.

% |bid., s. 91 121.

19 Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para. 69.

% Rothmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1 S.C.R. 188, para. 21
2! Canadian Western Bank, supra., para. 74.

2 Rothmans, supra., para. 21.
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creditors of the debtor.®® In light of those express provisions in sections 2, 11.51 and 11.52 of
the CCAA, and my finding that the Applicants are eligible for the protection offered by the
CCAA, | had great difficulty understanding what argument could be advanced by the mortgagees
and construction lien claimants about the concurrent operation of provincia and federal law
which would relieve them from the priority charge provisions of the CCAA. | therefore did not
see any practical need for an adjournment.

[57] Finadly, sections 11.51(1) and 11.52(1) of the CCAA both require that notice be given to
secured creditors who are likely to be affected by an administration or D& O charge before a
court grants such charges. In the present case | was satisfied that such notice had been given.
Was the notice adequate in the circumstances? | concluded that it was. To repeat, making due
allowance for the unlimited creativity of lawyers, | have difficulty seeing what concurrent
operation argument could be advanced by mortgagee and construction lien claims against court-
ordered super-priority charges under sections 11.51 and 11.52 of the CCAA. Second, as reported
by the proposed Monitor, the quantum of the priority charges ($1.25 million) is reasonable in
comparison with the amount owing to mortgagees ($176 million) and the mortgages appeared to
be well collateralized based on available information. Third, the Applicant and Monitor will
develop an allocation methodology for the priority charges for later consideration by this Court.
The proposed Monitor reported:

It is the Proposed Monitor’s view that the allocation of the proposed Priority Charges
should be carried out on an equitable and proportionate basis which recognizes the
separate interests of the stakeholders of each of the entities.

The secured creditors will be able to make submissions on any proposed allocation of the priority
charges. Finaly, while | understand why the secured creditors are focusing on their specific
interests, it must be recalled that the work secured by the priority charges will be performed for
the benefit of all creditors of the Applicants, including the mortgagees and construction lien
claimants. All creditorswill benefit from an orderly winding-up of the affairs of the Applicants.

[58] Intheevent that | am incorrect that no paramountcy issue arises in this case in respect of
the priority charges, | echo the statements made by Morawetz J. in Timminco | which |
reproduced in paragraph 49 above. In Indalex the Court of Appeal accepted that “the CCAA
judge can make an order granting a super-priority charge that has the effect of overriding
provincial legislation”.?* | find that it is both necessary and appropriate to grant super priority to
both the Administration and D& O Charges in order to ensure that the objectives of the CCAA are
not frustrated.

% CCAA ss. 11.51(2) and 11.52(2).
% |ndalex, supra., para. 176.
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[59] For those reasons | did not grant the adjournment requested by Midland Loan and the
construction lien claimants, concluding that they had been given adequate notice in the
circumstances, and | granted the requested Administration and D& O Charges.

VIl. Other matters

[60] At the hearing counsel for one of the construction lien claimants sought confirmation that
by granting the Initial Order a construction lien claimant who had issued, but not served, a
statement of claim prior to the granting of the order would not be prevented from serving the
statement of claim on the Applicants. Counsel for the Applicants confirmed that such statements
of claim could be served on it.

[61] At the hearing the Applicants submitted a modified form of the model Initial Order.
Certain amendments were proposed during the hearing; the parties had an opportunity to make
submissions on the proposed amendments.

VI, Summary

[62] For the foregoing reasons | was satisfied that it was appropriate to grant the CCAA Initial
Order in the form requested. | signed the Initial Order at 4:08 p.m. EST on Thursday, February
23, 2012.

D. M. Brown J.

Date: February 26, 2012
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